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The recently rediscovered “other 
transaction” (OT) authority 
has made a lot of news in the 

procurement world over the last few 
years.1 As the increase in the number of 
OT awards suggests, the government 
has shown some considerable excite-
ment about the prospect of making 
acquisitions that can avoid the routine 
of its standard process2 and industry 
has cautiously followed suit.3

This is not particularly surprising. 
After all, OTs are not like traditional 
government contracts, grants, or 
cooperative agreements.4 OTs are not 
subject to the rules of those arrange-
ments—including most traditional 
procurement laws and regulations, 
such as the Federal Acquisition Regula-
tion (FAR) and its supplements5—and 
allow both parties to obtain terms 
that are more fl exible than would 
typically bind the two otherwise.6 

Yet a lot about the limits of OT 
authority and agreements remains 
unknown. The patchwork of guid-
ance and regulations that addresses 
OTs still leaves a lot of details open to 
interpretation.7 

You’ve Heard of OTs, but What 
About EPs?

Buried in many of these guidance 
documents, however, is a reminder 
that the three forms of OT authority 

that most are familiar with (research, 
prototypes, and follow-on production)8 
are not the only authorities that permit 
the government to conduct certain ac-
quisitions in a nontraditional way. Nor 
is the better-known OT authority even 
the most fl exible. In fact, that honor 
goes to a statute that most procurement 
practitioners probably have never even 
heard of: 10 U.S.C. § 2373, “Procurement 
for Experimental Purposes.”

This statute allows the Depart-
ment of Defense (DOD) to procure for 
experimental purposes (EPs).9 Further, 
in the National Defense Authorization 
Act (NDAA) for Fiscal Year 2018,10 Con-
gress included a call to action for DOD 
to establish a preference for the use of 
both OTs and EPs. Therefore, it’s about 
time the acquisition community tried 
to address any knowledge gaps con-
cerning EPs.11 

EP Authority, Defi ned
So, what does 10 U.S.C. § 2373 actually 
do? And what does it say? Thankfully, 
the statute is relatively short:

(a) Authority. —

The Secretary of Defense and the Secretaries 

of the military departments may each buy 

ordnance, signal, chemical activity, trans-

portation, energy, medical, space-fl ight, tele-

communications, and aeronautical supplies, 

including parts and accessories, and designs 

thereof, that the Secretary of Defense or the 

Secretary concerned considers necessary for 

experimental or test purposes in the develop-

ment of the best supplies that are needed for 

the national defense.

(b) Procedures. —

Purchases under this section may be made 

inside or outside the United States and by 

contract or otherwise. Chapter 137 of this title 

applies only when such purchases are made 

in quantities greater than necessary for exper-

imentation, technical evaluation, assessment 

of operational utility, or safety or to provide a 

residual operational capability.12

But again, what does that actually 
mean? And what does an agreement 
type based on this authority, or “EP,” 
look like and how does it function? 

EPs, Explained
Much like its sister agreement, the OT, 
the EP is best defi ned by what it is not. 
That is because, like OTs, EPs have not 
been defi ned by the FAR or any other 
regulation. Those who have addressed 
this unique authority, however, have 
somewhat defi ned EPs as something 
other than a traditional government 
contract, grant, cooperative agree-
ment, or OT agreement.13 The statute 
itself allows for any resultant EP 
awards to be made as either a “con-
tract or otherwise.”14 So, hypothetical-
ly speaking, an EP award might even 
result in an OT-like transaction, but 
the resulting EP will have to comply 
with diff erent requirements than a 
typical OT.15 Therefore, EPs can off er 
a more fl exible approach in certain 
circumstances, while in others their 

With the exponential  rise in the use of 
other transaction authority, it’s time to discuss 
its sister authority and agreement type—
EP authority and EP agreements.
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use may be very diffi  cult or wholly 
inappropriate.

As its name suggests, the EP 
authority exists explicitly for the 
purpose of allowing acquisitions for 
“experimental or test purposes in the 
development of the best supplies that 
are needed for the national defense.”16 
The EP authority permits the govern-
ment to make such acquisitions in 
nine broad, but also specifi c, catego-
ries: 

 � Ordnance, 
 � Signal, 
 � Chemical activity, 
 � Transportation, 
 � Energy, 
 � Medical, 
 � Space-fl ight, 
 � Telecommunications, and 
 � Aeronautical supplies.17 

(Further, as the statute states, this 
authority extends to include “parts 
and accessories and designs thereof” 
for each category.)

The common interpretation of 
these categories has been intention-
ally expansive.18 For instance, the 
statute does not explicitly address 
software and robotics, but likely en-
compasses them within the permitted 
categories.19 Indeed, it is probable that 
the statute does not provide an expla-
nation of what qualifi es as a “signal” 
acquisition, for example, specifi cally 
in order to aff ord the government 
with some fl exibility in its use.20  

It is worth pointing out that the EP 
authority permits the government to 
acquire a broad range of “supplies” 
as well.21 That is, the statute arguably 
applies to acquisitions of full systems, 
foreign items, and expressly extends 
to any components, parts, and acces-

sories, and designs thereof.22 
Of course, the EP authority is not 

without its limits. 

The Limits of an EP
The most succinct description of the 
statutory limits for an EP acquisition 
probably comes from the Govern-
ment Accountability Offi  ce (GAO). 
In the fi rst and currently only GAO 
decision that has ever addressed this 
authority,23 GAO explained that the 
“use of the [EP] statute is limited in 
three primary ways”: 

 � By domain—i.e., “ordnance, 
signal, chemical activity, transpor-
tation, energy, medical, space-
fl ight, telecommunications, and 
aeronautical supplies, including 
parts and accessories, and designs 
thereof”; 

 � By purpose—i.e., “necessary for 
experimental or test purposes 
in the development of the best 
supplies that are needed for the 
national defense”; and 

 � By quantity—i.e., “the quantities 
needed for experimentation, 
technical evaluation, assessment 
of operational utility, or safety or 
to provide a residual operational 
capability.” 

Thus, the statute requires an EP 
that exceeds the permitted quanti-
ties, for example, to contain aspects 
of a traditional government contract 
(e.g., FAR clauses) as well.24 

In addition, DOD has set its own 
limits on the use of the EP authority 
for awards.25 As an example, DOD 
requires that a “determination & 
fi nding” (D&F) be executed for any EP 
award.26 The D&F for an EP must ad-
dress several specifi c points, such as: 

 � A description of the item(s) to be 
purchased and dollar amount of 
purchase,

 � A description of the method of 
test/experimentation,

 � The quantity to be tested, and
 � A defi nitive statement that the 

use of the EP authority is deter-
mined to be appropriate for the 
acquisition.27

Some departments also require 
a legal review or a senior contract-
ing offi  cer’s approval (e.g., the U.S. 
Air Force for $1.5 million actions 
and above) for any EP award. 28 The 
statute itself does not contain those 
requirements, however.

Do the FAR or Its Supplements 
Apply to EPs?
Although many commentators assert 
that neither the FAR nor its supple-
ments apply to EPs, the author of this 
article observes that the statute itself 
only excludes Chapter 137 of Title 10, 
“Procurement Generally.”29 And it is 
true, of course, that Chapter 137 of Title 
10 incorporates the Armed Services 
Procurement Act, which is one of the 
fundamental laws the FAR implements, 
among numerous other statutes. As 
such, while this article will not go 
through them in detail, there are likely 
portions of the FAR and its supplements 
that may apply to at least some of these 
agreements. The author suggests that 
one such example includes the Re-
strictions on Obtaining and Disclosing 
Certain Information statute.30 

That said, EP authority certain-
ly does allow for the avoidance of 
more regulatory requirements (e.g., 
requirements for formalized competi-
tion) than those that do apply. 
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Is an EP Award Subject to 
Protest?
It depends. Although there is some 
contrary commentary on this matter, 
the author of this article points out 
that EPs appear to be protestable 
under certain circumstances. This is 
particularly true in the context of EP 
acquisitions by “contract.” 

As previously mentioned, GAO 
recently addressed the EP authority 
in one case.31 In that decision, GAO 
held that it has the jurisdiction under 
the Competition in Contracting Act32 
to decide protests of EP acquisitions 
by “contract,” as part of its right to 
“review the government’s actions 
for compliance with the applicable 
statute, 10 U.S.C. § 2373.”33 However, 
GAO acknowledged that due to the 
language of the statute, its “review of 
such a procurement is generally lim-
ited to determining whether the pur-
chase complies with the requirements 
of the statute.”34 Consistent with the 
predicament that many disappointed 
OT bidders fi nd themselves in,35 the 
GAO also noted that it may not have 
jurisdiction over EP award protests 
if the government instead chose to 
award the EP by a “noncontract” 
method.36 

The takeaway here is that GAO 
has some jurisdiction to review EP 
awards—when they are done by 
contract. EP “contract” awardees may 
have broader rights in front of the 
Court of Federal Claims as well. After 
all, the Court of Federal Claims has 
consistently found itself to have juris-
diction over bid protests of “procure-
ment solicitations and contracts.”37

However, it is also apparent, based 
on the case law as it stands today, that 
those who receive EP awards con-

The EP authority 
exists explicitly 
for the purpose of 
allowing acquisitions 
for “experimental or 
test purposes in the 
development of the 
best supplies that 
are needed for the 
national defense.”
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ducted “otherwise” are likely to face a 
tougher road in either of the two usu-
al fora (GAO and the Court of Federal 
Claims).38 However, as the number of 
OT and EP cases increases and the law 
addressing protests of nontraditional 
agreements develops, those awardees 
may fi nally be able to obtain juris-
diction in district courts or in certain 
other instances.

What Have EPs Been Used for 
So Far?
The new governmentwide point of 
entry (https://beta.sam.gov/) suggests 
that there have been fewer than 50 
EP awards from 2004 to present. The 
awards have ranged from everything 
from an award for a radar system 
to items for the development of an 
autopilot capability. While the total 
number of these awards is still small, 
it is bound to increase given Congress’ 
previously-described preference for 
their use and the increasing interest 
in alternative authorities exemplifi ed 
by the massive growth in OTs.39 

Further, some have suggested 
that the primary reason for the rare 
use of EPs is the lack of guidance and 
regulation on the topic.40 Although, 
as one frequent commentator on the 
topic points out, “[there] is no gov-
ernment-wide requirement for the 
issuance of regulations as a precon-
dition for entering into government 
contracts.”41

Who Has the Authority to 
Award EPs?
At the present moment, the EP author-
ity extends only to the “Secretary of 
Defense and the Secretaries of the 
military departments”—or, in other 
words, just DOD.42 However, it is not 

hard to envision that Congress could 
extend the authority to other agencies 
in the future. 

That said, each buying offi  ce with-
in DOD must obtain a specifi c dele-
gation of EP authority to award EPs.43 
Unsurprisingly, there are not many 
offi  ces that have sought or obtained 
such delegations so far. More specif-
ically, there are documented uses of 
EPs by the Defense Advanced Re-
search Projects Agency (DARPA), some 
by the U.S. Air Force, and at least one 
by a U.S. Army division that supports 
the Defense Innovation Unit (DIU)).44 
Other divisions could certainly obtain 
EP authority if necessary. 

There is even some fl exibility to 
the individuals that DOD can desig-
nate to perform these awards, since 
EPs can be awarded by “contract” or 
“otherwise.”45 In fact, both contracting 
offi  cers and agreement offi  cers can 
obtain the authority to issue these 
awards.46 The appropriate type of 
awarding agent for these agreements 
will depend more on the kind of EP 
that the division plans to release—i.e., 
“contract”-based or “otherwise.”47

What Benefi ts do EPs O� er?
EPs off er numerous benefi ts to the 
government. Most signifi cantly, of 
course, is that they provide the speed 
and fl exibility the government needs 
for innovative research and develop-
ment (R&D)48—and indeed, EPs often 
give the government even more fl ex-
ibility than OTs. In fact, the govern-
ment can go as far as combining its 

EP authority with its OT authority in 
certain instances, such as, for exam-
ple, as a predecessor or a follow-on to 
an OT.49 That being said, the govern-
ment must always remember that its 
EP authority has limits and it must act 
accordingly to work within them. 

Ultimately, any potential for suc-
cessful uses of this authority does not 
rest with the government alone. The 
surefi re way to foreclose any poten-
tial application of EPs in the future is 
to abuse the existing authority today. 
As such, it is worth remembering 
that there is less for the government 
to fear from the existing regulations 
or protest rights than misuse of any 
fl exibility to act creatively that it 
currently has. CM
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ducted “otherwise” are likely to face a 
tougher road in either of the two usu-
al fora (GAO and the Court of Federal 
Claims).38 However, as the number of 
OT and EP cases increases and the law 
addressing protests of nontraditional 
agreements develops, those awardees 
may fi nally be able to obtain juris-
diction in district courts or in certain 
other instances.

What Have EPs Been Used for 
So Far?
The new governmentwide point of 
entry (https://beta.sam.gov/) suggests 
that there have been fewer than 50 
EP awards from 2004 to present. The 
awards have ranged from everything 
from an award for a radar system 
to items for the development of an 
autopilot capability. While the total 
number of these awards is still small, 
it is bound to increase given Congress’ 
previously-described preference for 
their use and the increasing interest 
in alternative authorities exemplifi ed 
by the massive growth in OTs.39 

Further, some have suggested 
that the primary reason for the rare 
use of EPs is the lack of guidance and 
regulation on the topic.40 Although, 
as one frequent commentator on the 
topic points out, “[there] is no gov-
ernment-wide requirement for the 
issuance of regulations as a precon-
dition for entering into government 
contracts.”41

Who Has the Authority to 
Award EPs?
At the present moment, the EP author-
ity extends only to the “Secretary of 
Defense and the Secretaries of the 
military departments”—or, in other 
words, just DOD.42 However, it is not 

hard to envision that Congress could 
extend the authority to other agencies 
in the future. 

That said, each buying offi  ce with-
in DOD must obtain a specifi c dele-
gation of EP authority to award EPs.43 
Unsurprisingly, there are not many 
offi  ces that have sought or obtained 
such delegations so far. More specif-
ically, there are documented uses of 
EPs by the Defense Advanced Re-
search Projects Agency (DARPA), some 
by the U.S. Air Force, and at least one 
by a U.S. Army division that supports 
the Defense Innovation Unit (DIU)).44 
Other divisions could certainly obtain 
EP authority if necessary. 

There is even some fl exibility to 
the individuals that DOD can desig-
nate to perform these awards, since 
EPs can be awarded by “contract” or 
“otherwise.”45 In fact, both contracting 
offi  cers and agreement offi  cers can 
obtain the authority to issue these 
awards.46 The appropriate type of 
awarding agent for these agreements 
will depend more on the kind of EP 
that the division plans to release—i.e., 
“contract”-based or “otherwise.”47

What Benefi ts do EPs O� er?
EPs off er numerous benefi ts to the 
government. Most signifi cantly, of 
course, is that they provide the speed 
and fl exibility the government needs 
for innovative research and develop-
ment (R&D)48—and indeed, EPs often 
give the government even more fl ex-
ibility than OTs. In fact, the govern-
ment can go as far as combining its 

EP authority with its OT authority in 
certain instances, such as, for exam-
ple, as a predecessor or a follow-on to 
an OT.49 That being said, the govern-
ment must always remember that its 
EP authority has limits and it must act 
accordingly to work within them. 

Ultimately, any potential for suc-
cessful uses of this authority does not 
rest with the government alone. The 
surefi re way to foreclose any poten-
tial application of EPs in the future is 
to abuse the existing authority today. 
As such, it is worth remembering 
that there is less for the government 
to fear from the existing regulations 
or protest rights than misuse of any 
fl exibility to act creatively that it 
currently has. CM
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