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THE APPLICABILITY OF CERTAIN
PROCUREMENT-RELATED STATUTES
TO DOD “OTHER TRANSACTIONS”

INTRODUCTION

The ABA Section of Public Contract Law formed An ad hoc working group to review
the applicability of ceﬁain procurement related statutes to the use of “Other Transactions”
(“OTs") for research and development (R&D) and for the development of weapons and weapen
systems.' This paper presents the working group’s analysis and conclusions resulting from that
review.

The working group recognizes the significant beﬁeﬁts that the use of OT authority may
bring to the funding of research and development (R&D) by the Government, especially the_
development of dual—-use R&D technology from commercial companies and other entities -
unwilling to enter into standard Vcontracmai arrangements. This is notably true in regard to
intellectual property provisions. In addition, the Government may benefit from the leveraging of
private-sector R&D investment.

But the user of OT authority to develop prototypes of weapons systems or to procure
production quantities raises a number of significant policy and legal issues. Leveraging of
private-sector resources, for example, may be inappropriate when developing or acquiring
military-unique end items. Further, to the extent that certain statutes and regulations do not

apply to OT authority, the parties may encounter increased risks and uncertainties in areas such

The Werking Group consisted of William J. Bierbower, Ruth C. Burg, Tim Cobum, C. Stanley Dees,
Agnes Dover, Donald Featherstun, Bob Gomez, Harvey T. Gordon, Richard Kuyath, Alan Land, Herman Levy,
Scott E. Pickens, Holly Svetz, Carl Vacketta, Benjamin D.M. Wood, William T. Woods, and Donna Lee Yesner,
Members of the Working Group drafted portions of or contributed their analysis to this article. Nick Hoogstraten
also contributed the portion conceming FOIA.
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as funding limitations and dispute resolution. Inapplicability of some provisions also mav raise

significant questions of accountability for the public fisc and other matters of public policy,

BACKGROUND

Historical Background on the Evolution
f Qther Transacti \uthori

The term “Other Transactions” apparently originated in 1958 with the enactment of the
National Aeronautics and Space Act of 1958 (“Space Act”), Pub. L. 85-569, 72 Stat. 426,
42US.C. § § 2451 et seq. The term was coined by the drafter of this legislation, Paul
Dembling, who later served as General Counsel of NASA and then as General Counsel at the
General Accounting Office. The relevant section of the Space Act authorized NASA to:

enter into and perform such contracts, leases, cooperative agreements,

or other transactions as may be necessary in the conduct of its work

and on such terms as it may deem appropriate, with any agency or

instrumentality of the United States, or with any State, Territory, or

possession or with any political subdivision thereof, or any person, firm,
association, corporation, or educational institution.

42 U.S.C. § 2473 (c)(5) (emphasis added).

NASA used this authority on numerous occasions to conduct “cutting edge” research,
including prototyping, in ther first decade of its existence. Nevertheless, with the enactment of
more expa.nsive procurement laws and regulations and with the enactment of the Chiles Act, 31
U.S8.C. §§ 6301-6308, NASA used its OT authority more narrowly. Beginning in the 1970’s,
NASA used OTs. only in situations where a procurement contract, cooperative agreement, or
grant could not be used as described in the Chiles Act. As a result, NASA narrowed its use of
OTs authority to situations involving “unfunded transactions,” i.e., where no Federal funds were

provided to non-NASA organizations. Today, NASA uses OT authority for “unfunded”

-7-
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collaborative research projects with industry and academia partnefs, instead of Cooperative
Research and Development Agreements (CRADAS) used by other agencies for simiiar purposes,
[cite]. |

In 1989, Congress e_nacted 10 U.S.C. § 2371, which authorized the Defense Advanced
Research Projects Agency (DARPA) to enter into OTs on a tes‘g-basis for research and
dévelopment related to weapons systems. The statute provided that the nongovernment party to
the OT share the cost of the research, with the Government paying no more than 50 percent of
the total (to the extent determined practicable). Tﬁe statute also limited the use of OTs to
research projects where the use of a standard contract, grant or cooperative agreement was “not
feasible or appropriate.” This legislative language was proposed by the newly installed DARPA
General Counsel, Richard Dunn, a former Deputy Associate General Counsel at NASA. |
DARPA used its O’i‘ authority to permit multiparty cost-shared research collaborations in an
effort to streamline its R&D efforts and to attract more commercial ccmpanies to perform R&D
for DARPA.

The reporting requirements in the statute (see 10 U.S.C. § 2371(h)(2)) and the legislative
history [cite] indicate that the goals for the use of these cost-shared OTs were to: (a) contribute
to a broadening of the technology aﬁd industrial base available for meeting Department of
Defense needs, (b) foster within the technology and industrial base new relationships and
practices that support the national security of the United States, and (¢) encourage commercial
firms to join with the Government in the advancement of dual-use technologies. Specifically, the
legislation was aimed at permitting DOD to draw upon the research investments of commercial
entities and non-profit research organizations that would not or could not comply with the

traditional procurement rules set forth in the Armed Services Procurement Act of 1947 and the
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Federal Acquisition Regulation. Thes: agreements were unimpaired by rigid procurement
regulations and permitted more flexitz intellectual property clauses than those required by the
Bayh-Dole Act for procurement contracts, grants, and cooperative agreements

In 1991, the legislation was amended to expand the authority to enter into OTs to all of
DOD and to make such authority permanent Inmally, this authority was limited to research
prOJects that either related to weapons systems or were of potentlai interest to DOD In 1994, the'
legislation was amended so that OTs could be used to carry out “basic, applied and advanced
research projects.”

Section 845 of the Defense Authorization Act for FY 94 expanded Section 2371 authority
by authorizing DARPA to use OTs to carry out prototype projects directly relevant to weapons or
weapon systems proposed to be acquired or developed by DOD. For these projects Section 845
eliminated the prov;sion that the Govemnment fund no more than half the costs, and eliminated
the requirement limiting use of OTs 1o situati-pns where a standard contract, grant or cooperative
agreement was not feasible or appropriate. Section 845 also required that DARPA use
competitive procedures to the maximum extent practicable before awarding an OT for a weapon
system prototype.

Section 804 of the Defense Authorization Act of FY 97 extended the authority under
Section 845 through September 1999, and also extended to the Military Departments (and other
DOD elements to be designated by the secretary) the authority use OTs to carry out prototype
projects relevant to Weapons or weapon systems, The limited legislative history in the
conference report accompanying Section 804 noted that the authority to use OTs for prototypes
was being reauthorized “to allow additional flexibility in the acquisition of prototype

technologies and systems.” [cite] [See attachment 1.] [Proposed two year extension].

-4.
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Two Types of OTs

In summary, there are two principal types of OTs authorized by Section 2371. These
categories of transactions are different in purpose and authorized use and arise under separate
statutory authority. The first principal type of OT, created in 1989 to enable DARPA aﬁd later
DOD to access commercial technology for use in R&D efforts, has been cai]gd"‘OTs used for
assistance,” “Section 2371 OTs,” or the term We shall use for purposés of ﬁis analysis, “S&Tl
[science and technology] OTs.” S&T OTs may By used when the following conditions are
satisfied: (1) the private party contributes a cost share of at least 50% (to the extent practicable)?
and (2) “when the use of a standard contract, grant, or qooperative agreement for such project is
not feasible or appropriate.” 10 U.S.C. § 2371(&:)-(2)..3 They are used primarily to develop “dual

~use” te&hnologies that may have potential civilian as well as military applications [cite] (this
explains the cost-sharing requirement).

The second principal type of OT, which was initially authorized by Pub. L. 103-160,

§ 845, has been called “Prototype OTs,” “Section 845 OTs” or “Section 845/804 OTs.” Section

845,804 OTs are authorized “to carry out prototype projects that are directly relevant to weapons
or weapon systems proposed to be acquired or developed by the Department of Defense;”

Section 845/804 OTs need not meet the cost share and appropriateness/feasibility tests that are

required for S&T OTs. Pub. L. 103-160, § 845(b), as amended by Pub. L. 104-201, § 804 (see

10 U.S.C. § 2371 note). Nevertheless, competitive procedures are to be used (to the maximum

‘ The requirement that the Government’s cost share not exceed 50% may be waived under February 8, 1994,
DOD guidance issued bv the Deputy Director, Research and Engineering (DDR&E), and March 24, 1998 guidance
1ssued by the acting DDR&E. Such waivers appear to be infrequent,

: 10 U.S.C. § 2371 refers to “standard” contracts. Although it is not entirely clear, Congress apparently
intended that term to mean procurement contracts subject to the uniform procurement system, because that is the
term used in 31 U.S.C. § 6303, as distinguished from grants and cooperative agreements,

-5.
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¢xtent practicable) when entering into section 845/804 OTs.* The kgis]ative history of Section
8+45 states that Section 845 OTs are to be issued to conduct “purely military research” to develop
new weapons.® Thus Section 845 provides independent authority to enter into transactions that

are not “standard” procurement contracts to develop prototypes.

Implementation of OT Authority

DARPA'’s Draft Guidance

In draft guidance on the use of OTs issued in February 1995, DARPA stated that OTs are
not traditional procurement contracts because they are not used to acquire goods or services for
the direct benefit of the federal Government. [eite] Therefore, DARPA concluded that it was not
required to include FAR or DFARS clauses and was free to negotiate provisions that make sense
for a particular éroj_ect and that were mutually agreeable to the parties. The guidance document
also said that the authority can apply to transactions where the principal purpose is to stimulate
or support research and development and that the transactions should be characterized by a
strong mutuality of benefit.

DDR&E Guidance

DoD has issued guidance on a new type of assistance agreement called a “technology
investment agreement” (TIA), combining OTs and Cooperative Agreements. When the

agreement, as negotiated, includes a non-standard patent rights clause (i.e., that does not meet

“ Although 10 U.S.C. § 2371 does not require that competitive procedures be used for S&T OTs, nearly all of
DARPA's S&T OTs entered into to date have been awarded using competitive procedures. DOD has recently
1ssued guidance on Technology lvestment Agreements (TIAs) stating that TIAs, inciuding S&T Other
Transactions, “are to be awarded using competitive procedures, to the maximum extent practicable.” DDR&E
Memorandum, “Subject: Instruments for Stimulation or Support of Research,” dated December 2, 1997,
Anachment: “Guidance on ‘Technology Investment Agreements’ for Military Departments and Defense Advanced
Research Projects Agency,” at 4, -

3 See infra, Appendix A, at A-48.
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Bayh-Dole Act requirements) it is issued under the authority of 10 U.8.C. § 2371. Acting
DDR&E Memorandum, “Revision 1 to Guidance on Instruments for Stimulation or Support of

Research.”

1996 GAO Report

In March 1996, the GAO issued a report to the congressional committees on armed
services and national éecurity, indicating that OTs (aﬁd cooperative agreements) have provided
DOD a way to obtain technological know-how and financial investment from firms that normally
would not perform research for DOD. The GAO analysis did not specifically address the

additional authority to use OTs for prototype projects as set forth in Sections 845 and 804.

1996 DOD IPT Report
A DOD Integrated Product Team (“IPT™) reported in June 1996 that DARPA had used

the Section 845/804 OT authority to enter into a few commercial-type agreements for prototypes
of weapon systems. These transactions reportedly employed commercial practices and did not
involve traditional Government contracts requiremen.ts for audits, socio-economic clauses, or
standard tenninaﬁion or disputes clauses. The report indicated that DARPA awarded a total of 40
OTs in FY 1995 with a value of more than $400 million. Within this total, six projects valued at
more than $130 million were awarded for Section 845/804 OTs in FY 1995. More recently,
projects authorized or contemplated under Section 845/804 include two Unmanned Aerial
Vehicle Programs, the Arsenal Ship Program, the DD21 Destroyer, and the Affordable Multi-
missile Manufacturing Program. The IPT report encouraged the expanded use of Section
845/804 OT authority as an alternative to the traditional FAR-based system for prototype

development by military departments.
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Some of the advantages of Section 845 OTs covered in the IPT report included

(1) significant flexibility in negotiating terms and conditions because of the nonapplicability of

procurement statutes, (2) the ability of commercial companies to participate as prime contractors
or subcontractors because commercial practices can be utilized, (3) lack of DCAA involvement,
(4) minimum socio-economic clauses (e.g., no subcontracting plans are required, and the Buy

A:ﬁerican Act is inapplicable), and (5) better Government and contractor teamwork (Govemmeﬁt

termination and disputes clauses are replaced by cooperative decisions).

The Kaminski M tur

In December 1996, the Undersecretary of Defense for Acquisition and Technology, Paul

G. Kaminski, issued to the Secretaries of the military departments and directors of the defense

agencies a guidance memorandum regarding Section 845/804 OTs. [cite] The memorandum
notzd that Sections 845 and 804 authorized the use of alternatives to ;ﬂrocurement contracts for
the covered prototype projects. The memorandum further stated that to the extent a particular
statute or regulation is limited to the use of a procurement contract, it would generally not apply
to an OT. Attached to the memorandum was a list of twenty-one statutes that the memorandum
stated “apply to procurement contracts, but that are not necessarily applicable to “other

»

transactions”.” [Kaminski Memorandum at 1.] The list iicluded, among others, the Competition
in Contracting Act, thé Coniract Disputes Act, Public Law 85-804, the authorization to
indemnify contractors against unusﬁally hazardous risks for R&D contracts, the prohibition
agamst doing business with those who engage in criminal conduct, the Anti-Kickback Act, the
Procurement Integrity Act, the Drug Free Workplace Act and the Buy American Act. [See

Kaminski Memorandum, Attachment 1.] The Kaminski memorandum specifically noted that the

list was provided for guidance only, was not intended to be definitive, and advised:

-8-
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To the extent that a particular requirement is a funding or program
requirement or is not tied to the type of instrument used, it would
generally apply to an “other transaction.” Each statute must be looked at
10 assure that it does or does not apply to a particular funding arrangement
using an “other transaction.” Use of section 845 authority does not
eliminate the applicability of all laws and regulations. Thus, it is essential
that counsel be consulted when an “other transaction” will be used.

Kaminski Memorandum at 1.
The Kaminski memorandum specifically authorized the secretaries of the military
departments and the directors of the Defense agencies to issue any further guidance they deemed

necessary. [/d. at2.]

Possible Extension of Prototype Authority te Production

In testimony before a subcommittee of the House Committee on National Security in
February 1997, the deputy director of DARPA suggested that the authority in Section 845/804
might appropriately_be expanded as the prototype projects transitioned into the production
phrase. In March 1997, DOD developed a legislative proposal that would have provided
authority to enter into OTs for follow-on production programs on a pilot basis. [Attachment 4],
bOD forwarded this revised legislative proposal to Congress, but it was not part of the final
DOD legislation. DoD again forwarded such a proposal to OMB in March 1998, but it was not

part of the legislation presented to Congress.

1997 DOD IG Report

In March 1997, the DOD Office of Inspector General issued a report on DARPA’s
administration of contracts, grants, and S&T OTs. The DOD IG was critical of some failures by
contracting officers (a) to sufficiently document the justification for using S&T OTs, (b) to

document the review of cost proposals, and (c) to monitor actual research costs.
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The report identified four OTs issued pursuant to Section 845, but did not appear to

address those OTs in any substantial way.

1998 DOD IG Report

I in Using OT
| The use of OTs ~ both S&T and 845/804 ~ offers the po;tential for signﬁc@t Beneﬁts £o h
both the Go‘;rernment and the private sector. For example, using either S&T or 845/84 OTs can,
in many instances, accomplish the following objectives. |

1. Obtain dual-use technology in return for shared inve#tment. The Government can
leverage private sector technological “know how” and financial investment.

2. Tap into the commercial marketplace to obtain affordable high technology.
Achievement of this —objective can be facilitated by waiving standard clauses concemning audits,
socioeconomic goals, and required systems; flexibility on intellectual property rights; and
minimizing the flow-down of requirements to lower tiers.

3. Compress the time required for all phases of development of a weapon system by
moving more quickly from early planning stages through development to production of
prototypes.

4, Utilize short, flexible statements of work and specifications.

In the case of 845/804 OTs, however, there are issues not generally applicable to S&T
OTs that should be considered, Specifically, the potential forlleveraging private sector resources
would be diminished in the development of a weapon system or other military-unique end item.

In addition, cost sharing, which is not required, is likely to be appropriate only to the extent there

is a potential commercial benefit, Finally, the right of either party to terminate the agreement

< 10-
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should be assured, particularly if the agreemeni were 1o contain a fixed or not-to-exceed price for
production quantities (if authorized by future legislation).

Because many of the statutes and regulations that apply to traditional procurement
contracts may not apply to a Section 845/804 OT, the parties should ensure that the agréement
contains altemative provisions dealing with such matters as funding», data ﬁghts, dispute

resolution and audits. -

DISCUSSION

The Applicabﬂity of the Statutes

Identified in the Kaminski Memorandum

This section analyzes whether OT instruments are indeed exempt from the statutes
 identified in the Kaminski memorandum, as well as certain additional statutes identified by the

Working Group studying these issues.

Overview

By statute OTs are not procurement contracts. They may, however, contain the elements
of 2 “common law” contract, such as offer, acceptance, and mutual manifestation of intent to be
bound, elements that have been held sufficient to constitute a c.:ontract.‘ St?('? Trauma Serv. Group
v. United States, 104 F.3d 1321, 1326 (Fed. Cir. 1997, Thermalon Indus. v. United States, 34
Fed. Cl 411, 414 (1995); Total Med, Management, Inc. v. United States, 104 F.3d 1314, 1319

(Fed. Cir. 1997).
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Historical Background on the

Federal Grants and Cooperative Agreement Act

The following legislative background of the Chiles Act and the analysis of the Act’s |
requirements is useful in understanding the context in which OTs evolved and provides a
fra;mework for analyzing the applicability of laws to different types of funding agreements.

Before Congress enacted the Chiles Act, th_e‘ Government exp‘ended‘ appropriated funds in '
furtherance of fedéral programs using different types of legal instruments, depending on the
relationship between the Government and the recipient of the funds. Federal agencies always
have had inherent authority to enter into contracts related to their administrative purposes,
including contracts for the acquisition of goods or services for their own use, unless legislatively
prohibited. See General Accounting Office (GAO), Principles of Federal Appropriations Law
(2d ed. 1992), Chapter 10, Federal Assistance: Grants and Cooperative Agreements, at 10-11.
Thus, although Congress could place and has placed restrictions on their inherent procurement
authority, agencies did not need special legislation to enter into legally binding contracts in
which they committed to pay apprdprialed funds for goods or services.

By contrast, agencies have no inherent authority to give away public money ot property
or release vested rights to benefit parties other than the, Goﬁemment. Such assistance must be
specifically auﬁlorized by Congress, either in the agency’s enabling legislation or legislation
authorizing a specific program. Consequently, the purpose underlying the expenditure and the
relationship between the agency and the recipient of the funds is the critical distinction between
funding agreements and is therefore central to any analysis of laws applicable to some or all

types of funding agreements.

-12-
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The Chiles Act was enacted to distinguish between assistance and procurement
relationships and clarify which type of instrument an agency should use to accomplish its
objectives, assuming it had the requisite authority to choose. S. Rep. 95-449, 95th Cong., 2nd
Sess. (1977), reprinted in 1978 U.S. Code Cong. & Admin. News, 11, 16. As the Senate
Committee on Governmental Affairs observed when amending the statute in 1982, the Chiles
Act did not create independent statutory authority to enter into legal relationships, but was
“intended to force agencies to use a legal instrument that, according to the criteria established by
the Act, matches the intended and authorized relationship -- regardless of the terminology used in
existing legislation to characterize the instrument to be used in the transaction.” S. Rep. No.
97-180, 97th Cong., 1st Sess. 4 (1981), reprinted in 1982 U.S. Code Cong. & Admin. News 3, 6,

According to the legislative history of the Chiles Act, congressional action was necessary
because failure to di;tinguish between procurement and assistance relationships had led to the
inappropriate use of grants “to avoid the requirements of the procurement system,” and
conversely to the imposition of unnecessary red tape and administrative requirements on
assistance recipients. S. Rep. No. 95-449, 1978 U.S. Code Cong. & Admin. News at 16; 8. Rep.
No. 97-180, 1982 U.S. Code Cong. & Admin. News at 3. In order to create congressionally
mandated stanaards, the Chiles Act defined and established selection criteria for three types of
legal instruments that could be used to fund agency objectives: “procurement contracts,”
“grants,” and “cooperative agreements.” S, Rep. No. 97-180, 1982 U.S. Code Cong. & Admin.

News at 3-4. The Chiles Act is not exhaustive: It does not cover any other funding transactions,

¢ Another type of instrument, the “Cooperative Research and Development Agreement” (CRADA), involves
no federal funds and thus is not governed by the Chiles Act. 15 U.S.C. § 3710a.
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such as real estate transactions or loans; nor does it recognize activities for which a procurement
contract, grant or cooperative agreement, as defined, weuld be unavailable, -

The latter two types of agreements are defined as “assistance” agreements, the principal
purpose of which is to transfer somethiqg of value to the recip‘ient in order to carry out thé public
purpose of support or stimulation authorized by a law of the United States, instead of acquining
prbperty or services for the direct b;enefrt or use of the United States Government. 31 §§ U.S.C. |

6304-6305. Cooperative agreements and grants differ in the degree of involvement between the

funding agency and the recipient whén carrying out the c-ontemplated activity. Cooperative
agreements are to be used when the expected involvement of the agency in the funded assistance
activity is substantial, whereas grants are to be used when the agency’s involvement is essentially
administrative. Id.

The Chiles f;ct is. silent on whether the promises by the United States embodied in these
three instruments would qualify as “contracts™ under the common law and does not distinguish
among the instruments on this basis. Indeed, the legislation used the term “contract” simply to
distinguish assistance relationships as a class from transactions that are part of the procurement
system. 8. Rep. 95-449, 1978 U.S. Code Cong. & Admin. News, at 13, 16. In establishing
standards for use of diﬂ‘eren;n types of instruments, the statute directs agencies 1o use
“procurement contracts” when the principal purpose of the instrument is to acquire property or
services for the direct benefit or use of the United States Government. 31 U.S.C. § 6303.

Subsequent to the enactment of the Chiles Act, GAO determined whether a procurement
contract rather than an assistance agreement was the proper instrument for funding a project .-
and therefore subject to procurement laws and regulations. See, e. 2., 65 Comp. Gen. 605 (1986),

(agency prohibited from using a cooperative agreement to fund a study); 61 Comp. Gen. 428
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(1982) (cooperative agreement authorized and procurement contract not required because
primary purpose of funding activity was to encourage development of a prototype and early
market entry rather than acquiring the particular jtem for Government’s own use even though it
would eventually have governmental applications). In additiqn to examining the nature of the

relationship memorialized in a funding instrument, GAO has considered whether special

legislation has exempted a transaction from the requirements of the Chiles Act. In-B-222665,‘
July 2, 1986, the Comptroller General determined that contracts the Department of Interior
awarded to Indian tribes were statutorily exempt fr.om the Chiles Act.

The courts also have had occasion to apply the Chiles Act in determining whether the
relationship between an agency and a funding recipient is subject to laws applicable to procure-
ment contracts rather than assistance agreements. See, e. g., Hammond v. Donvan, 538 F. Supp.

1106 (W.D. Mo. 19é2) (statute requiring affirmative action for veterans not applicable to

relationship more in the nature of a grant than a contract as defined by the Chiles Act because its
purpose was to benefit general public not particular agency). In all of these cases, the focus was
oh the purpose of the agreement, not on its form or label.

" By creating separate authority for funding activities of specific agencies through use of
OTs, Congress effectively exempted tﬁose activities from the requirements of the Chiles Act,
regardless of the terms of the OT. In short, agencies were given independent authority to enter
into binding agreements that might include significant funding for the procurement of goods or
services, but were not subject to the formalities and cumbersome rules applicable by statute to

procurement contracts. Likewise, agreements embodied in OT instruments might include

substantial assistance, but would not be subject to rules applicable specifically to grants and

cooperative agreements.
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OT statutory authority creat;;s 'a blanket exception or “safe_harbor” for OTs against the
applicability of statutes that apply only to procurement contracts, regardless of the terms of the
OT. Therefore, there is no requirement in the OT legislation (8§ 2371 and § 845/804) that these
transactions be distinguishable in nature or purpose from procurement contracts or assistance
agreements in order to be exempt from those statutes that apply soly to procurement contracts or *
aséi;tance agreements. Only the statufory conditions for entering into an OT need by éatisﬂeci; B
Thus, even if the agreement embodied in an OT instrument would also meet the criteria for using

one of the recognized traditional instruments, it would not be considered as such and would only

be subject to laws applicable to funding agreements or contracts generally, not laws specifically

aimed at procurement contracts or assistance agreements,

Analytical Approach

In r_eviewing’the statutes below, the Working Group developed a framework to assist the
analysis. First, we considered the issue of what specifically Section 2371 and Sections 845 and
804 authorized. Second, we reviewed the statutory language and legislative history of each
statute to determine whether Congress intended OTs to be “other than” all contracts entered into
by the United States, or just other than “procurement contracts.” In our effort to determine
Congressional intent, we also considered the title in wﬁich a particular statute is codified, i.-e.,
whether the particular statute under review is codified in a title that was specifically concerned
with “procurement” contracts, or was located in a title that suggested more general applicability.

Various statutes authorizing the Government to conduct business transactions are codified

in Title 10, “Armed Forces,” and the Federal Property and Administrative Service Act of 1949

(the “Property Act”), title 10 of Title 41 of the United States Code. The U.S. Code distinguishes

procﬁrement, research and development, and other topics by placing them in different chapters.
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The statutory authority for OTs, 10 U.S.C. § 2371, is contained in Chapter 139 “Research and
Development,” which includes Sections 2351-2374.7 Title 10 also includes a separate Chapter

137 “Procurement Generally™ in Sections 2302a-2331.° Similarly, Title 41 includes, among

Chapter 139 includes the following sections:
§2351  Availability of Appropriations;
§ 2358 . Research and Development Projects;
§2361  Award of Grants and Contracts to Colleges and Universities: Requirement of
Competition;
§ 2364  Coordination and Communication of Defense Research Activities;

§ 2366  Major Systems and Munitions Programs: Survivability Testing and Lethality Testing
Required Before Full-Seale Production:

§ 2367  Use of Federally Funded Research and Development Centers

§ 23702 Medical Countermeasures Against Bio-Warfare Threats: Allocation of Funding
Between Near-Term and Other Threats;

§ 2371  Research Projects: Transactions Other Than Contracts and Grants;

§ 2371a  Cooperative Research and Development Agreements ("CRADASs") under Stevenson-
Wydler Technology Innovation Act of 1980;

§ 2375 Independent Research and Development and Bid and Proposal Costs: Payments to
Contractors;

§ 2373  Procurement for Experimental Purposes; and
§ 2374 Merit-based Award of Grant for Research and Development
Chapter 137 contains the following sections;

§2302a Simplified Acquisition Threshold;

§2302b  Implementation of Simplified Acquisition Procedures;

§ 2302¢ Implementation of FACNET Capability;

§2302d Major System: Deftmitional Threshold Amounts:

§ 2304  Contracts: Competition Requirements;

§2304a Task and Delivery Order Contracts: General Authority;
§2304b  Task Order Contracts: Advisory and Assistance Services;
§ 2304c  Task and Delivery Order Contracts: Orders;

§2304d  Task and Delivery Order Contracts: Definitions;

§ 2304e  Contracts: Prohibiticn on Competition Between Department of Defense and Small
Business and Certain Other Entities;

§ 2305 Contracts: Planning, Solicitation, Evaluation, and Award Procedures;
§ 23052 Design-Build Selection Procedures;

§ 2306  Kinds of Contracts;

§ 2306a  Cost or Pricing Data: Truth in Negotiations;

§ 2306b  Multiyear Contracts;

§2307 Contract Financing;
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others, the Property Act in Title III “Procurement Provisions,” found in Sections 251-266.° The
Office of Federal Procurement Policy Act, 41 U.S.C. §§ 401-4335, also contains procurement-

related provisions of general applicability.

§2311  Assignment and Delegation of Procurement Functions and Responsibilities;
§ 2313  Examination of Records of Contractor; '

§ 2318  Advocates for Competition;

| § 2319 Encouragement of New Competitors;

§ 2320  Rights in Technical Data;

§ 2321  Validation of Proprietary Data Restrictions;

§ 2323 Contract Goal for Small Disadvantaged Businesses and Certain Institutions of Hi gher
Education;

§ 23232 Credit for Indian Contracting in Meeting Certain Subcontracting Goals for Small
Disadvantaged Businesses and Certain Institutions of Hi gher Education;

§ 2324  Allowable Costs Under Defense Contracts;
§2326 Undefinitized Contractual Actions: Restrictions;
§ 2327  Contracts: Consideration of National Security Objectives;
§ 2328 Release of Technical Data Under Freedom of Information Act: Recovery of Costs: and
§ 2331  Contracts for Professional and Technical Services.
s Title IT of the Property Act consists of::
§ 251 Declaration of Purpose;
§252  Purchases and Contracts for Property;
§252a  Simplified Acquisition Threshold;
§252b  Implementation of Simplified Acquisition Procedures:
§252¢c  Implementation of FACNET Capability;
§ 253 Competition Requirements;
§253a  Planning and Solicitation Requirements;
§253b  Evaluation and Award;
§ 253g  Prohibition of Contractors Limiting Subcontractor Sales Directly to United States:
§ 253h  Task and Delivery Order Contracts: General Authority;
§ 2531 Task Order Contracts: Advisory and Assistance Services;
§253]  Task and Delivery Order Contracts: Orders;
§ 253k  Task and Delivery Order Contracts: Definitions;
§ 2531  Severable Services Contracts for Periods Crossing Fiscal Years;
§254  Contract Requirements;
§254b  Cost or Pricing Data: Truth in Negotiations;
§ 254c  Multiyear Contracts;
§254d  Examination of Records of Contractor;
§ 255 Contract Financing;

. 18-




Qi ULL 20 ilLsid \4BL) bip-pood-r 1-631-¢3b-9469 MILLER & CHEVALIELE Py 826
DRAFT 10 Ociober 21, 1998

In authorizing the use of O'}‘s; Congress distinguished them from “standard contract(s).”
10 U.S.C. § 2371(e)(2) (Supp. 1997). As previously noted, DARPA, the first DOD agency
authorized to use OTs, has interpreted this distinction to mean that even though they may be
contracts, OTs are not “procurement” contracts, and are not covered by the FAR and related
procurement laws and regulations. DARPA’s view also is consistent with the Chiles Act
re-quirement to Use procurement comntracts to acquire goods and services for the benefit of the
Government. OT authority effectively exempts DOD from this requirement. Congress has
arguably ratified this interpretation by renewing and expanding DARPA’s OT authonty four
times (in 1991, 1993, 1994 and 1996) making only relatively minor changes.”® See. e.g., Pub. L,
103-160, § 845(b), as amended by Pub. L. 104-201, § 804.

DARPA’s contemporaneous interpretation of its OT authority is supported bv a careful
reading of the statute and its structure. 10 U.S.C. § 2371(a) states:

The Secretary of Defense and the Secretary of each military departmen;t

may enter into transactions (other than contracts, cooperative agreements,

and grants) under the authority of this subsection in carrying out basic,

applied, and advanced research projects. The authority under this

subsection is in addition to the authority provided in [10US.C § 2358] 10

use contracts, cooperative agreements, and grants in carrying out such
projects.

§ 256 Allowable Costs;

§ 261 Assignment and Delegation of Procurement Functions and Responsibilities;
§ 262 Determinations and Decisions;

§263 - Performance Based Management: Acquisition Programs;

§ 264 Relationship of Commercial Eem Provisions to Other Provisions of Law;
§264a  Definitions;

§ 264b  Preference for Acquisition of Commercial Ttem 5;

§ 265 Contractor Employees: Protection From Reprisal for Disclosure of Certan Information:
and .

§ 266 Merit-Based Award of Grants for Research and Development.

10 Since 1989 (the year DARPA was given OT authority), Congress has appropriated millions of dollars for
DARPA's use in connection with OTs, without objection to DARPA’s interpretation,
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10 U.S.C. § 2371(a) (emphasis added).

Thus, OTs are not just “other than” contracts in general, but more narrowly, they are
other than the type of contracts authorized in 10 U.S.C. § 2358. Section 2358, in tumn, refers to
chapter 63 of title 31 to deﬁpe the scope of its contractual authority:

(b) Authorized means -- The Secretary of Defense or the Secretary of a

military department may perform research and development projects —

(1) by contract, cooperative agreement, or grant, in accordance with
chapter 63 of title 31.

10 U.S.C. § 2358(b) (emphasis added).

An OT is therefore “other than” a contract entered into in accordance with Chapter 63 of
Title 31, which is the Chiles Act. A “contract. . . in accordance with” this Act is a procurement
contract used when “(1) the principal purpose of the instrument is to acquire (by purchase, lease,
or barter) property or services for the direct benefit or use of the United States Government; or
(2) the agency decides in a specific instance that the use of a procurement contract is appropri-
ate.” 31 US.C. § 6303. Onthe basis of these three statutory provisions, OTs are “other than”
and “in addition to” procurement contracts issued to acquire property or services for the direct
benefit of the United States Govcment The term “contract” in Section 2371 is synonymous
with the term “procurement contract” as used in 31 U.S.C. §§ 6301 er seq.,-- a contract to acquire
goods or services for the direct benefit of the Governmenf.

Under this analysis, Section 2371 does not state that OTs are not “contracts” in the
common law sense of mutual intent to contract based on offer, acceptance, and consideration.
See Total Med, Maﬁagemenr, Inc. v. United States, 104 F.3d 1314, 1317 (Fed. Cir. 1997)

(holding that a “memorandum of understanding” between the Army and plaintiff was a valid

contract). Thus it is incorrect to assume that all statutes and regulations governing “contracts”
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geﬁeraliy do not also govern OTs; OTs can be contracts in the legal sense, but by statute are not

procurement contracts.

For these reasons, the statutes contained in Title 10, Chapter 137, and Title III of the
Property Act, which all specifically apply to procurement conj.racis only, would not apply to OTs
unless the language of the particular statute or its legislative hist;)ry indicates o&emise.
Similarly, those statutes that by their own terms apply only to procurement contracts do not
apply to OTs. Arguably, to make a procurement statute applicable to Section 845/804 OTs
because they acquire property or servicgs for the direct use or benefit of the Government would

defeat the purpose of Sections 2371 and 845/804. But where the statute to be analyzed lies

outside these portions of the U.S. Code, or when the statute cannot be fairly read to apply only to

procurement contracts, further analysis is required to determine whether that statute applies to

OTs,

Results of Analyses:

The Working Group analyzed the following statutes. The detailed analysis 1s set forth at

Appendix A:

Table I
Item Statute Applicability of Statute
No. to OTs

1. | Competition in Contracting Act, Pub, L. No. 98- CICA does not apply to Section 845/804 OTs.
369 (1584), as amended (Kaminski Memorandum,
Item 1). '

2. {41 US.C. §§ 601 et seq., the Contract Disputes CDA does not apply to either S& T OTs or Section
Act, Pub. L. No. 95-563 (1987), as amended 845 OTs.
(Kaminski Memorandum, Item 2),
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Item Statute Applicability of Statute
No. to OT's
3. |31 US.C.§§ 3551 et seq., Procurement Protest The protest system at GAO does not apply to protests
System, Subtitle D of the Competition in over the award of either S&T OTs or Secticn 845/804
Contracting Act, Pub. L. No. 98-369 (1984) OTs. However, the GAO will likely review the
(Kaminski Memorandum, Item 3). agency's use of OTs to determine whether the
statutory reguirrements of 10 U.S.C. § 2371 and
§§ R45/804 are met
4. S0 US.C. §§ 1431-1435, Ext.raord'inary Public Law 85-804 apphes to both S&T and Sectmn
Contractual Authority and Relief, Public Law 85- | 845 804 OTs.
804 (Kaminski Memorandum, Item 4).
S. | 10 US.C. § 2207, Expenditure of Appropriations: | Section 2207 applies to both 8&T and Section
Limitation (Kaminski Memorandum, Item 5). 845 804 OTs.
6. | 10 U.S.C. § 2306, Kinds of Contracts (Kaminski | This statute applies only to procurement contracts and
Memorandum, Item 6). thus does not apply to either S&T or Section 845/804
OTs.
7. | 10 US.C. § 2313, Examination of records of Secuon 2313 does not apply to either S&T or Section
contractor (Kaminski Memorandum, Item 7). 845.804 OTs.
8. | 10.US.C. § 2353, Contracts: acquisition, This statute does not apply to Section 845/804 OTs.
construction, or furnishing of test facilities and
equipment [to R&D contractors] (Kaminski
Memorandum, Iterm 8).
9, 10 U.S.C, § 2354, Contracts: indemnification This statute does not apply to either S&T or Section
provisions (Kaminski Memorandum, Item 9). 845:804 OTs,
10. | 10 U.S.C. § 2393, Prohibition against doing This statute does not apply to either S&T or Section
business with certain offerors (Kaminski 845:804 OTs.
Memorandum, Item 10).
11. | 10 U.8.C. § 2403, Major Weapon Systems: This statute does not apply to either S&T or Scctlon
Contractor Guarantees (Warranties) (Kaminski 845/804 OTs.
Memerandum Item 11). :
12. | 10 U.S.C. § 2408, Prohibition on persons Section 2408 arguably does not apply to either S&T
convicted of defense contract related felonies and | or Section 845/804 OTs.
related criminal penalty as defense contractors
(Kaminski Memorandum, Item 12).
13. | 10 U.S.C. § 2409, Contractor employees: The statute does not apply to either S&T or Section
protection from reprisal for disclosure of certain 845804 OTs.
information (Kaminski Memorandum, Item 13).
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Item | Statute Applicability of Statute
No. to OTs
14. | 31 U.S.C. § 1352, Limitation on the use of Probably does not apply to either S&T or Section
aprropriated funds to influence certain Federal 845/804 OTs.
coziracting and financial transactions (Kaminsk:
Memorandum, Item 14).
15. | 41 US.C. §§ 51-58, Anti-Kickback Act of 1986 | The Anti-kickback Act may apply to Section 845/804
(Kaminski Memorandum, Item 15). OTs. The Act does not apply to S&T OTs. . - '
16. | 41 US.C. § 423, Procurement Integrity Act, The provisions of the Procurement Integrity Act do
Secuon 27 of the Office of Procurement Policy not apply to either S&T or Section 845/804 OTs.
Act (Kaminski Memorandum, Item 16).
17. | a. 41 US.C. §§ 351 et seq., Service a. The Service Contract Act generally applies
Contract Act. to both S&T and prototype OTs.
b, The Walsh-Healey Act could
b- 41 US.C. §§ 35-45, Walsh-Healey theoretically apply. As a practical matter,
Act, however, it is more likely that the Service
R Contract Act would apply to Other
Transactions.
c. Subject to the exemptions under section 13
_ of the Act (29 U.8.C. § 213), generally it
c. 29 U.8.C. §§ 201-219, Fair Labor applies to employers engaging in S&T and
Standards Act. Section 845/804 OTs,
18. | 41 US.C. §§ 701-707, Drug-Free Workplace Act | The Drug-Free Workplace Act does not apply to
of 1988 (Kaminski Memorandum, Item 18). either S&T or Section 845/804 OTs.
- 19. | 41 US.C. §§ 10a - 10d, Buy American Act The statute does not appear applicable to S&T or
(Kaminski Memorandum, Ttem 19). Section 845/804 QTs,
20. | 28 US.C. § 1491, Tucker Act (Added by Working | OTs would be subject to the Tucker Act, and the
: Group.) Court of Federal Claims would have jurisdiction over
such instruments.
21. | 35 U.S.C. §§ 200-212 (1980) (Bayh-Dole Act) The requirements of the Bayh-Dole Act are not, by
(Added by Working Group.) law, mandatorily applicable to either S&T or Section
845/804 OTs.
22. | 10US.C. § 2320 and § 2321, Technical data 10U.8.C § 2320 and 10 U.8.C. § 2321 and their
provisions applicable to DOD (Added by Workirg | implementing regulations are not applicabie to either
Group.) S&T or Section 845/804 QTs.
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Item Statute Applicability of Statute
No. to OTs

23. | 18 U.S.C. § 1905, Trade Secrets Act (Added by The Trede Secrets Act applies to information

Working Group.)

obtained by the Govemment in connection with both
8&T and Section 845 804 OTs,

24,

5 US.C. § 552, Freedom O Information Act,
(FOIA), as amended by FARA (Added by
Working Group.)

The act applies to OT documents to the same extent
as procurement contract documents, In addition, the
National Defense Authorization Act of 19G8, P.L.
105-85, § 832, 111 Stat. 1629 (1997), to be codified
at 10 U.8.C. § 2371(1), expressly exempts OT
proposals, business plans, supporting documents and
confidential technical information from disclosure
under FOIA for 5 years .

25,

31 U.S.C. § 1304, Judgmens, awards, and
compromise settlements (Added by Working
Group.)

Payment from the Judgment Fund would be permitted
for an S&T or Section 845/804 OT entered into under
Section 2371, provided one of the circumstances
described in Section 1304 exists.

26.

31 U.S.C. § 1341, Limitations on expending and
obligating amounts (Added by Working Group.)

The statute applies to any S&T or Section 845/804
OT that would commit the Government to expend
funds.

27. |31 US.C. § 3801 et seq., Administrative The statute applies to both S&T and Section 845/804
Remedies for False Claims and Statements OTs.
(Added by Working Group.)

28, { 10 U.S.C. § 2306a (Truth in Negotiations Act) Does not apply to either S&T OTs or section 845/804
(added by the working group). OTs.

29, | 41 U.S.C. § 422 (Cost Accounting Standards) Does not apply to either S&T OTs or section 845/804

(added by working group).

OTs.
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Table I
Item Statute Applies to | Does Not
No. OTs Apply to
OTs

1. | Competition in Contracting Act X

2. | The Contract Disputes Act, X

3. | Procurement Protest System, Subtitle D of the X.
Competition in Contracting Act.

4. | Extraordinary Contractual Authority and Relief, X
Public Law 85-804.

S. | I0US.C. § 2207, Expenditure of Appropriations: X
Limitation

6. | 10US.C. § 2306, Kinds of Contracts X

7. 10US.C. § 2313, Examination of records of X
contractor.

8. |16 U.8.C. § 2353, Contracts: acquisition, X
construction, or furnishing of test facilities and
equipment [to R&D contractors]

9. | 10US.C. § 2354, Contracts: indemnification X
provisions (Kaminski Memorandum, Item 9).

10. | 10 U.8.C. § 2393, Prohibition against doing X
business with certain offerors,

11. | 10 U.S.C. § 2403, Major Weapon Systems: X
Contractor Guarantees.

12. | 10 U.8.C. § 2408, Prohibition on persons X
convicted of defense contract related felonies and
related criminal penalty as defense contractors

13. [ 10 U.S.C. § 2409, Contractor employees: X
protection from reprisal for disclosure of certain
information.

=25 -
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14. [ 31 U.8.C. § 1352, Limitation on the use of X
appropriated funds 1o influence certain Federal
contracting and financial transactions.
15, | 41 US.C. §§ 51-58, Anti-Kickback Act. Applies to Does not apply
‘ prototype OTs to S&T OTs
16. | 41 U.8.C. § 423, Procurement Integrity Act. X
17. | a. 41 U.S.C. §§ 351 et seq., Service X
Contract Act,
b, 41 U.S.C. §§ 35-45, Walsh-Healey X
Act,
. 29 US.C. §§ 201-219, Fair Labor X
Standards Act.
18, | 41 US.C. §§ 701-707, Drug-Free Workplace Act, X
19. | 41 U.S.C. §§ 10a - 10d, Buy American Act. X
20. | 28 U.8.C. § 1491, Tucker Act. X May not have
protest
Jjurisdiction.
21, | 35 U.S.C. §§ 200-212, Bayh-Dole Act. X
22. | 10U.8.C. § 2320 and § 2321, Technical data X
provisions applicable to DOD.
23. | 18 U.8.C. § 1905, Trade Secrets Act. X
24. | 5US.C. § 552, Freedom Of Information Act, X
(FOIA).

-26-
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25. | 31 U.S.C. § 1304, Judgments, awards, and X
compromise settlements.
26. | 31 U.S.C. § 1341, Limitations on expending and X -
" | obligating amounts.
27. | 31 US.C. § 3801 ef seq., Administrative X
Remedies for False Claims and Statements.
28. | 10 U.S.C. § 2306a, Truth in Negotiations Act. | X
29. | 41 U.8.C. § 422, Cost Accounting Standards, X

-27-
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APPENDIX A

Analysis of Applicability of Specific Statutory Provisions

1. The Competition in Contracting Act, Pub. L. No. 98-369 (1984), as amended,
codified at 10 U.S.C. § 2301 et. seq., and 41 U.S.C. § 401 et. seq. (Kaminski
Memorandum, Item 1.) . :

Purpose of the Statute: To promote the use of competitive procedures and prescribe
uniform Government-wide policies and procedures regarding contract formation, award,
publication, and submission of cost or pricing data (Truth in Negotiations).

] Summary Conclusion on Applicability: The Act is not applicable to OTs.

Analysis: Section 845 (as amended by Section 804) requires the use of competitive
procedures to the “maximum extent practicable” in awarding OTs, even for transactions for
which a “standard [procurement] contract” would be “feasible or appropriate.” Specifically,
Section 804(a)(2) amends Section 845(b)(2) to require:

“(2) To the maximum extent practicable, competitive procedures shall be

used when entering into agreements to carry out projects under subsection

(a)” [“. . .prototype projects that are directly relevant to weapons or

weapons systems proposed to be acquired or developed by the Department
of Defense.”]

CICA does not include a definition of “contract,” but by its own terms applies only to the
procurement of goods and services. See, e.g., 41 U.S.C. § 401 (policy is to promote economy,
efficiency and eﬂ'ecﬁveness in the procurement of property and services by the executive
Brméh”). Because OTs are, by statute, -other than procurement contracts and other Chiles Act
instruments, CICA does not apply to OTs. This conclusion is reinforced by the establishment in

the OT authorizing statutes of a competition standard different than that contained in CICA.
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Section 845, as amended, requires the “maximum practical” competition, as opposed to the “full
and open” standard of competition that is at the heart of CICA. Established rules of statutory
construction dictate that a specific statute covering a particular area always controls over a statute
covering the same and other subjects in more general terms, and the more specific statute is -
considered to be an exception to the general terms of the mo;‘e comprehensive statute. 73 Am.
 Jur. 2, Statutes § 257.
2. 41 U.S.C. §§ 601 et seq., the Contract Disputes Act, Pub. L. No. 95-563 (1987), as
amended, (Kaminski Memorandum, Item 2)
Purpose of the Statute: To create a comprehensive, fair, and balanced statutory scheme
of administrative and legal remedies for contract claims against the Govemment. See ELR. Rep.

95-1556, 95th Cong., 2d Sess. 5 (1978).

mmmmm The CDA does not apply to OTs.

Analysis: Because the Government waived sovereign immunity to suit in the CDA, the
statute, as well as the contracts to which it applies, must be strictly construed. Fidelity Constr.
Co. v. United States, 700 F.2d 1379 (Fed. Cir.), cert. denied, 464 U.S. 826 (1983),

In the section entitled “Applicability of law,” the CDA states:

(a) Executive agency contracts.

Unless otherwise specifically provided herein, this Act applies to any
express or implied contract (including those of the nonappropriated fund
activities described in Sections 1346 and 1491 of title 28) entered into by an
executive agency for -- '

(1)  the procurement of property, other than real property in being;
(2) the procurement of services,

(3)  the procurement of construction, alteration, repair or
maintenance of real property; or

(4)  the disposal of personal property.

41 U.8.C. § 602(a) (emphasis added).

A-2
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On its face, the use of the term “procurement™ is a fairly persuasive indication that
Congress intended for the CDA to apply only to procurement contracts, and not all instruments
through which the Government acquires property or services.

| The House Bill also included a clause that stated, “[t]his Act shall also apply to any other
contract or agreement with the United States which by its terms is expressly made subject to the
pr6visions of this Act.-” H.R. 11002, 95" Cong., 2d Sess. § 3 (1578). This provision, however,
was deleted from the Public Law for no reason discussed in the legislative history. Pub. L. 95-
563, § 3, 92 Stat. 2383, 2384. It could be argued that Congress did not intend to permit Federal
agencies to invoke the CDA by including the Disputes clause in a contract that otherwise was not
covered. In the absence of further explanation of its action, however, deletion of the provision is
not strong evidence.

As a policy nvlaner, it is unlikel}; that when Congress granted separate statufory authority
for OTs, as distinguished from procurement contracts, it intended to apply procurement laws and
regulations to some OTs and not to others, And, as discussed; the term “procurement” in the
CDA suggests Congress intended to limit the applicability of the CDA to standard procurement
contracts.

3. 31 U.S.C. §§ 3551 et seq., Procurement Protest System, Subtitle D of the

Competition in Contracting Act, Pub. L. No. 98-369 (1984), (Kaminski
Memorandum, Item 3.)

- Purpose of the Statute: To provide a statutory basis for procurement protests by

interested parties to the Comptroller General.

Summary Conclusion on Applicability: Neither S&T nor Section 845/804 OTs are not

subject to the procurement protest provisions of Subtitle D of CICA. However, the GAO will




21 Oct 98 12.27 (282) 628-885B-> 1-651-736-9469 MILLER & CHEVALIER Py 839
DRAFT 10 October 21, 1998

e 3

likely review the agency’s use of OTs to determine whether the statutory requirements of 10
U.S.C. 2371 and § § 845/804 are met.

Analysis: The relevant sections of CICA require that a protest to the GAO “concern|-]
an alleged violation of a procurement statute or regulation.” 31 U.S.C. Section 3552. S&T OTs
involve cost-shared, collaborative research efforts with the potential for both Government and
co;:ﬁmercial applications. The statu*e that autﬁorizes S&T OTs ~ 10 U.S.C. 2371 — specifically |
authorizes use of OTs when a procurement contract is “not feasible or appropriate.” As long as
the OT is entered into as authorized t;y the statute, the prc;curement protest provisions under
CICA including the GAO bid protest system are inapplicable because the transaction amounts to
an “assistance” agreement rather than a procurement contract,

The Comptroller General has applied this analysis to DARPA’s S&T OTs for cost-
shared, “dual-use” te;:hnology development, characterized as “assistance” transactions, See,
Energy .Conversion Devices, Inc., B-260514, 95-2 CPD Par. 121 (June 16, 1995) (protest of
selection leading to an “other transaction” following Broad Agency Announcement for
development and demonstration of vapor phase manufacturing technology in the area of thin-film

- photovoltaics). The GAO acknowledged the restriction of its Jurisdiction under CICA to review
only protests involving violaﬁons of procurement statutes or regulations. The GAO also
acknowledged its genéral practice of not reviewing protests involving cooperative agreements or
“other non-procurement instruments” because they do not involve the award of a “contract.” The
Comptroller General proceeded with a review of whether a procurement contract was required in
this instance, or whether DARPA might be attempting to avoid the requirements of procurement
laws and regulations. In its analysis, the GAO cited the criteria of 31 U.S.C. Section 6301, et

seq. (Chiles Act), for use of procurement contracts (purchase of goods or services for the direct

A-4
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benefit of the Government) versus cooperative agreements (support or stimulation). The GAO
held that the protester failed to refute DARPA’s position that the “primary” purpose of the
transaction was not to acquire goods or services for the direct benefit of the Government, but
instead to “advance the state-of-the-art by supporting and sti_mulaling research and
development.” Thus it appears that the GAO will only detexm';ﬁe whether the use of an OT is”
pérmitted under § 2371.

The expansion of OT authority blurs the distinction between (a) “assistance”-type OTs
for “dual use” research, and (b) Section 845/804 ﬁgr_eements to “carry out prototype projects that
are directly relevant to weapons development or weapon systems proposed to be acquired or
developed by the Department of Defense.” Section 845 specifically exempts such “prototype
projects” from 10 U.S.C. 2371(c)X2) and (cX3), permitting use of OTs even if use of a
procurement contrat;t would be “feasible or appropriate.” Thus, Congress exempted OTs from
the restrictions of those statutes that apply to procurement contracts, Since the Procurement

Protest System applies only to procurement contracts, it would not apply to prototype OTs. See

analysis of the applicability of CICA to OTs, item 1 supra.

4. S0 U.S.C. §§ 1431-1435, Extraordinary Contractual Authority and Relief, Public
Law 85-804 (Kaminski Memorandum, Item 4.)

Purpose of the Statute: To authorize certain remedies for contractors such as

formalization of informal commitments, amendments without consideration, and correction of

mistakes, and to permit indemnification for unusually hazardous risks.

Summary Conclusion on Applicability: The statute and legislative history indicate

that Public Law 85-804 applies to both S&T and Section 845/804 OTs. Moreover, it is in the
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interests of both the Government and the contractor to include both types of OTs within coverage
of the statute.

Analysis: Public Law 85-804, codified as amended at 50 U.S.C, §§ 1431-35, authorizes

the Government to make payments and enter into contracts, amendments, or modifications to

contracts, when not otherwise provided by law and for national defense purposes, as follows:

The President may authorize any department or agency of the Government
which exercises functions in connection with the national defense, acting
in accordance with regulations prescribed by the President for the protec-
tion of the Government, to enter into contracts or into amendments or
modifications of contracts heretofore or hereafter made and to make
advance payments thereon, without regard to other provisions of law
relating to the making, performance, amendment, or modification of con-
tracts, whenever he deems that such action would facilitate the national
defense.

S0 U.S.C. § 1431.
Specific instructions which are contained in Executive Order No. 10789 define the
- contracts authorized. These contracts include:

agreements of all kinds (whether in the form of letters of intent, purchase
orders, or otherwise, for all types and kinds of property or services
necessary, appropriate, or convenient for the national defense, or for the
invention, development, or production of, or research concerning, any
such property or services . . . without any restriction of any kind as to type,
character, location, or form,

Exec. Order No., 10789, reprinted in 50 U.S.C. § 1431 (emphasis added),

The Executivg Order describes a broad application of Governmental authority, to include |
agreements for “research conceming, any such property ‘or services” “without any restriction of
any kindasto. .. fofm.” This language does not limit the authority to contracts for property or

services themselves. Because S&T and Section 845/804 OTs are for research and development,

the statute appears to include them.
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The legislative history of P.L. 85-804 makes it clear that neither the interests of the
contractor or subcontractor, nor form of contract, is relevant to the exercise of § 85-804
authority. Rather, only the national defense may be considered:

The authority contained in this bill is not, therefore, authority by which the

departments and agencies of Government may dispense aid solely for the

benefit of contractors or subcontractors, While contractors or subcon- .

tractors may be the recipients of aid in some instances, the primary

" consideration is, and must be, whether such aid will facilitate the national
defense,

S. Rep. No. 2281, 85th Cong., 2d Sess. (1958), reprinted in 1958 U.S.C.C.A.N. 4041, 4045, Fed.
Pub. ECR Rep. at 3023 (1958).
Because S&T and Section 845/804 OTs are already outside the standard procurement
system, Public Law 85-804 contractual authority and relief may seem unnecessary. But in the
“event that indemnity. clauses for unusually hazardous work or ratification of informal
commitments are ngeded, Public Law 85-804 has potential application. See analysis of the
applicability of 10 U.S.C. § 2354, item 9, infra (concluding that 10 U.8.C. § 2354 would not be
available to authorize the Government’s indemnification of the other party to an OT for
unusually hazardous activities). A prototype or other research and development project under an
OT'well might become a necessity in a national defense em'erg'ency. In'that event, it would be in
the Government’s interest to have the authority to amend or modify the OT to require immediate

delivery or production of any or all of the prototypes or research results.

S. 10 U.S.C. § 2207, Expenditure of Appropriations: Limitation (Kaminski
'~ Memorandum, Item 5.)

Purpose of the Statute: To discourage bribery to obtain a contract.
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Summary Conclusion on Applicability: Section 2207 ap?lies to contracts whether or

not they are procurement contracts and therefore it would apply to both S&T OTs and Section
845/804 OTs.
Analysis: Section 2207 provides that appropriated funds may not be spent “undera
contract other than a contract for personal services” unless certain condition; are included in the
- contract. Specifically, the contract must permit the Govemment to terminate the contréct if the
Government finds that the contractor has given any gifts or gratuities to Government officials to
influence the award or administration of that contract. Paragraph (b) exempts contracts under the
simplified acquisition threshold from the provisions of § 2207.
There appears to be no definition of “contract” applicable to this provision.!" Thus, the
~ analysis turns to other indications of the meaning of the term,

First, Section 2207 is itself located in Chapter 131 of U.S.C. Tit_le 10, which deals with
Planning and Coordination. That Chapter instructs DOD on various appropriations and funding
matters and, unlike Chapter 137, does not limit its scope to procurement related matters.

Second, the exemption in paragraph (b) for contracts under the simplified acquisiti'on
threshold similarly reveals no reason to limit the provision to procurement or acquisition
co;ltracts. Paragraph (b) refers the readef to § 4(11) of the OFPP Act, which simply states that
“[t]he term ‘simplified acquisition threshold’ means $100,000.” Notably, the definition is
limited to a dollar amount but is not limited to any particular contracts or actions for that dollar

amount.

H Interestingly, the FAR defines “contract” as “a mutually binding legal relationship obligating the seller to
furnish the supplies or services (including construction) and the buyer to pay for them.” FAR 2.101. The notion of
“fumishing” services or supplies seems consistent with the concept of “acquiring property or services” that is used
to define “procurement contract” under 31 U.S.C. § 6303.

A-8
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Based on the above, there is no reason to conclude that the reference to “contract” in
§ 2207 is limited to “procurement contracts.” This leads to the conclusion that § 2207 applies to
contracts whether or not they are procurement contracts and therefore that section applies to both

S&T OTs and Section 845/804 OTs.

6. 10 U.S.C. § 2306, Kinds of Contracts (Kaminski Memorandum, Item 6.)

IhJ.l:p_Qs_LbLthg_S_mmg: Establishes various réstrictions on the terms and conditions of
contracts.

Summary Conclusion on Applicability: This statute does not apply to any type of OT
as such transactions specifically are not procurement contracts.

Analysis: This section prohibits cost-plus-percentage-of-costs type contracts, requires
contractors to provifie covenants against contingent fees paid to obtain contracts and limits fee
amounts on certain types of cost-type contracts,

Section 2306 is in Chapter 137 of title 10. The Cha?ter is entitled Procurement Generally
and specifically states that it applies “to the procurem.enr ... of all property (other than land) and
all services f;>r which payment is to be made from appropriated funds.” 10 U.S.C. § 2303(a)
(emphasis added).. Additionally, the chapter applies to contracts for the installation or alteration
of property acquired under procurement contracts. 10 U.S.C, § 2303(b).

The clear limitation of the scope of Chapter 137 leads to the conclusion that it does not

apply to OTs; such transactions specifically are not procurement contracts.

7. 10 U.S.C. § 2313, Examination of records of contractor (Kaminski Memorandum,
Item 7.)

Purpose of the Statute: To provide authority to the contracting agency to access a

contractor’s records or plants in order to perform audits of the contractor.

A-9
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Summary Conclusion on Applicability: Censistent with the conclusion set forth n

Item 6 above, Section 2313 arguably does not apply to either S& T or Section 845/804 OTs,

because by statute such OTs are not “procurement contracts.” Furthermore, OT’s frequently do
not have payment schemes that would require the contracting agency to conduct the audits

_ contemplated by Section 2313.

Analysis: Section 2313 provi:des the authority to inspect a contractor’s records in two
situations. Because OTs are not negotiated under either of these situations, the audit authority of
Section 2313 logically would not apply to OTs. [I_egislati\}e history and case law to assist in the
analysis could not be found.]

First, Section 2313 provides that the contracting agency is authorized to examine a
contractor’s records when “a contractor is performing a cost-reimbursement, incentive, time-and-
materials, iabor-houx:, or price-determinable contract, or any combinan'en of such contracts, made
by that agency under this chapter 7 10 U.S.C. § 2313(a)(1)}A). “This chapter” refers to U.S.C.
title 10, chapter 137 which addresses ‘procurement generally.” The authority to use OTs does

not emanate from chapter 137 but from 10 U.8.C. § 2371, which is in chapter 139. This basis

may be stronger with respect to S&T OTs authorized by Section 2371 than to Section 845/804
prototype OTs. The latter could, and normally would be the subject of a procurement contract
In OTsr, the Government essentially allots funds to a project and wants to make certain the
funds are expended on the project, but understands that the contractor most likely would refuss to
enter into the agreement if its records were open to Government examination. Because OTs
| frequently do not have the same payment schemes as cost-reimbursement, incentive, time and
materials, labor-hour, or price redeterminable contracts, the need for the contracting agency to

audit the contractor’s records is less compelling.
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The second situation under Section 2313 in which the con?rqactmg agency may inspect
a contractor’s records or plant arises when an audit is needed to evaluate the accuracy,
completeness, and currency of certified cost or pricing data required to be submitted pursuant to
10 U.S.C. § 2306(f), the Trqth in Negotiations Act (TINA). Based on the discussion of the
apphication of Chapter 137 above, and here, OTs are not procurement contracts, Neither TINA
not this second requirement under Section 2313 applies. See § 28, infra. In other words,
because the parties do not negotiate a price of an OT based on certified cost and pricing data
under TINA -- there is no need to audit certified dz;,ta. Therefore, the second situation in which a

contracting agency may exercise audit authority does not apply to OTs.

8. 10 U.S.C. § 2353, Contracts: acquisition, construction, or furnishing of test facilities
and equipment [to R&D contractors] (Kaminski Memorandum, Item 8.)

Purpose of the Statute: To provide authority for acquisition, construction, or furnishing

of test facilities or equipment in connection with R&D contracts,

Summary Conclusion on Applicability: This statute does not apply to either S&T OTs

or Section 845/804 OTs.
- Analysis: Section 2353 of Title 10 pertains to acquisition, construction or furnishing of
test facilities or equipment in connection with contracts. It provides as follows:

(a) A contract of a military department for research or development, or
both, may provide for the acquisition or construction by, or furnishing to,
the contractor, of research, developmental, or test facilities and equipment
that the Secretary of the military department concerned determines to be
necessary for the performance of the contract. The facilities and
equipment, and specialized housing for them, may be acquired or
constructed at the expense of the United States, and may be lent or leased
to the contractor with or without reimbursement, or may be sold to him at
fair value. This subsection does not authorize new construction or
improvements having general utility.

A-11




Z1 Uct 98 1£.31 (Z282) 628-8858-> 1-651-736-9469 MILLER & CHEVALIER Pg B47?
DRAFT 10 October 21, 1998

(b)  Facilities that would not be readily removable or separable without
unreasonable expense or unreasonable loss of value may not be installed

+or constructed under this section on property not owned by the United
States, unless the contract contains --

(1) aprovision for reimbursing the United States for the fair
value of the facilities at the completion or termination of the
contract or within a reasonable time thereafter;

(2)  an option in the United States to acquire the underlying
land; or '
(3)  an altemative provision that the Secretary concemed
considers to be adequate to protect the interests of the United
States in the facilities,
(c) Proceeds of sales or reimbursements under this section shall be
paid into the Treasury as miscellaneous receipts, except to the extent

otherwise authorized by law with respect to property acquired by the
contractor.

10USC §2353.
The Kaminski memorandum identifies this statute as not applicable to Section 845/804
OTs.
The statute applies to contracts for research and development entered into under
10 U.S.C. § 2358. The statute that authorizes OTs (Section 2371) identifies them as transactions
“other than” contracts for research and dcvelopment; the Section 2371 authority is “in addition
to” the authority under Section 2358 to enter into contr‘;icts for research and development.
Therefore, Section 2353, which applies by its terms to contracts for research and development,

- presents perhaps the clearest case of a requirement that would not apply to either Section 2371 or

Section 845/804 OTs.

A-12
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9. 16 U.S8.C. § 2354, Contracts: indemnification prov:slons, (Kaminski Memorandum,
Item 9.)

Purpose of the Statute: To authorize the Military Departments to include provisions in
DOD Ré&D contracts indemnifying the contractor for certain claims and losses.

Summary Conclusion on Applicability: This statute does not apply to either
Sectlon 845/804 or to S&T OTs. Nevertheless to the extent that starutory authonty IS requxred
forDOD to mdernmfy an R&D provider under an OT Pubhc Law 85-804 may provide such
authority under certain conditions.

Analysis: 10 US.C. § 2354 provides that any “contract of a military department for
research or development, or both” may provide that the Government will indemnify the
contractor against claims for injury to persons or property resulting from “unusually hazardous”

- activities conducted in the performance of the R&D contract. Any such indemnification

- provision must be approved by the Secretary of the military department concemed (§ 2354(a)),
and must allow the Government to control the defense of the claim (§ 2354(b)). In addition, no
payment can be made under the indemnification provision unless the Secretary or a designee
certifies that the amount is “just and rea.sonable.”

Section 2354 does not apply to cither S&T or Section 845/804 OTs, because OTs are
expressly “other than” the contracts to which Section 2354 does apply. Like Section 2371
(authorizing OTs) and Section 2358 (describing the authorized means for obtaining R&D),
Section 2354 is contained in Chapter 139 of Title 10, entitled “Research and Development.”
Section 2354 applies only to contracts entered into under the authority of Section 2358."% But

Section 2371 authorizes transactions other than contracts authorized under Section 2358,

2 Section 2354 only applies to R&D contracts (§ 2354(a)), and Section 2358 provides the authority for and
places restrictions upon DOD's execution of R&D contracts (§ 2358(b)).

A-13
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Section 2371(a). Thefefore, Section 2371 authorizes transzctions -‘-‘ot.her than” the contracts for
which Section 2354 is applicable; therefore, section 2354 does not apply to OTs, and does not
provide DOD authority to indemnify a party to an OT for unusually hazardous R&D activities,
This result may not be very significant. Although 1t is conceivable that activities
conducted in the performance of an OT would be “unusuallﬁ’ hazardous,” and commercial
o;;ganizations would not be able to insure against that risk, DOD still may be able to p.rov.ide the
necessary indemnification. To the extent that statutory authority is required to provide for the
Govermnment’s indemnification of the R&D provider,"* Public Law 85-804 may authorize such
indermnity under certain conditions. Nash & Cibinic, I Federal Procurement Law 1934 (3d ed.

1980). We conclude, § 4 of this Appendix, supra, that P.L. 85-804 applies to OTs.

10. 10 U.S.C. § 2393, Prohibition against doing business with certain offerors,
(Kaminski Memorandum, Item 19.)

Purpose of the Statute: To prohibit the award by the Department of Defense of

contracts, or in some cases subcontracts, to firms that have been debarred or suspended by
another agency.

Summary Conclusion on Applicability: This stal;ne does not apply to either S&T or
Section 845/804 OTs because the statute by its terms applies only to procurement contracts.

Analysis: The operative part of Section 2393 provides as follows:

(a)(1) Except as provided in paragraph (2), the Secretary of a military

department may not solicit an offer from, award a contract to, extend an
existing contract with, or, when approval by the Secretary of the award of

13 One can generalize from this analysis that any statute that apples to contracts authorized by § 2358 (i.e.,
that are contained within the same chapter as § 2358) would not apply 1> OTs. See, e.g. Appendix A, § 8, supra.

1 It is belicved that, at least regarding fixed price contracts, specal statutory authority is required for the
inclusion of indemnity clauses because of statutory provisions (still appicable to OTs, we conclude) barring the
Govemnment from making contractual obligations in advance of appropeations. Nash & Cibinic, I Federal
Procurement Law 1931 (3d ed. 1980),
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a subcontract is required, approve the award of a subcontract to, an offerer
or contractor which to the Secretary’s knowledge has been debarred or

suspended by another Federal agency unless --

(A) in the case of a debarment, the debarment of the offeror or
contractor by all other agencies has been terminated or the period
of time specified for such debarment has expired; and

(B) in the case of a suspension, the period of time specified by all
other agencies for the suspension of the offeror or contractor has
expired.

(2) Paragraph (1) does not apply in any case in which the Secretarv
concerned determines that there is a compelling reason to solicit an

offer from, award a contract to, extend a contract with, or approve
a subcontract with such offeror or contractor.

10 U.S.C. § 2393,

The section is codified in Chapter 141 of U.S.C. Title 10, "Miscellaneous Procurement
Provisions." The legislative history of the section is not helpful on the issue of iﬁs applicability
to other than procurement contracts, See, e.g. H.R. Rep. No. 97-311 (1981). The section was
amended by the Federal Acquisition Streamlining Act of 1994 (FASA), to exempt from certain
réporting requirements subcontracts for c:omme:rcial~ items or below the simplified acquisition
threshold of $100,000. Because the statute applies by its terms to "contracts," and appears to
envision "procurement contracts," [explain] it does not apply to OTs under Section 2371 or
Section 845/804.

It should be noted, however, that OTs (under either Section 2371 or Section 845/804)
arguably would qualify as non-procurement transactions subject to the “Common Rule.” [cite]?
Thus an OT recipient arguably could be excluded from federal non-procurement programs and
activities under different authority. [example] Similarly, debarment under this section arguably

would resutlt in debarment from QTs.
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11. 10 U.S.C. § 2403, Major Weapon Systems; Contractor Guarantees {Warranties),
(Kaminski Memorandum Item 11.)

Purpose of the Statute: To provide warranty protection to the Gove;'xnnent for major
weapons systems it acquires.
Summary Conclusion on Applicability: This statute does not apply to Section 845/804
OTs. [what about S&T OTs?]
Analysis: The Weapon System Warranty Act, 10 U.S.C. § 2403, requires performance
Wananties to the effect that:
* the item provided under the contract conforms to the design and

manufacturing requirements specifically delineated in the
production contract (or in any amendment to that contract);

¢ the item provided under the contract, at the time it is delivered to the
Government, is free of defects in material and workmanship;

e theitem provided under the contract conforms to the essential
performance requirements of the item as specifically delineated in the
production contract (or in any amendment to that contract);

if the item provided under the contract fails to meet the guarantees
specified set forth above, the contractor will at the election of the

Secretary of Defense or as otherwise provided in the contract:

*  promptly take such corrective action as may be necessary to correct the
failure at no additional cost to the Government; or

¢ pay costs reasonably incurred by the Government in taking such
corrective action.

The FY 1985 Defense Department Authorization Act required that DOD obtain
Wwarranties in all its weapon system production contracts for systems that exceed $100,000 in unit
cost, or when the total procurement cost exceeds $10 million. A contract for mature, full-scale

production of weapon systems may not be entered into unless the prime contractor guarantees
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that the weapon system and subsystems meet performance, reliability, and mission capability
requirements as agreed to in the contract,

DOD has authority under the statute to waive the warranty requirements, if necessary, in
the interest of national defense or if the warranty would not be cost effective. DOD must give
Congress written notice of its intention to waive any or all of the guarantee requirements on a-
méjor defense acquisition, as well as the reason for doing so."

Section 2403(f) states, in pertinent part, that the requirement for a guarantee under
subsection (b)(3) applies only in the case of a con&act Jfor a weapon system that is in mature full-
scale production. Consequently, by virtue of the clear language of the statute, performance
warranties are not intended to be applicable to the acquisition of “prototypes,” however procured
or acquired.” In addition, production programs would have to be performed pursuant to

procurement contracts under the Chiles Act, so the application of this provision is therefore

limited to procurement contracts.

13 There have been only nine waivers of the warranty requirements in the DOD since enactment of the

statutory requirement. There are several reasons for this:

(a) waiver authority has been retained at the Service secretarial level, which has discouraged pursuit of
waivers because of the added time, effort and associated reviews; (b) procuring activities are reluctant to
predetermine and characterize, from among the many requirements set forth in the contract and its
specifications, which are essential and which are nonessential; and,

(0) it 1s difficult, if not impossible, to accurately determine “cost effectiveness” of 2 warranty provision in
the case of weapon systems not previously produced or fielded in the absence of empirical data.

1é Selectively employed, performance warranties are in the interest of the Government and can be a cost-

effective contract provision. Nevertheless, the effect of the Warranties Act has been the inclusion of warranty
provisions in virtually every potentially applicable contract for a major system or subsystem without any
consideration of essentiality, cost effectiveness or utility, or national security needs. As noted in numerous GAO
and other studies, these warranties have added considerable non-value added cost to the acquisition of major
weapon systems and subsystems. In many instances, it replicates remedies otherwise available to the Government.
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12, 10 U.S.C. § 2408. Prohibition on persons convicted of d:fense contract related
felonies and related criminal penalty on defense contractors, (Kaminski
+ Memorandum, Item 12.)

Purpose of the Statute: To prevent persons convicted of fraud or any other felony
arising out of a defense contract from further participating in contracts with the Department of
Defense (DOD) for a specified statutory period. This statut-e complements the goals of other

 statutes designed to protest the public fisc, such as the Major Fraud Act and the F'alse'Ciaims-' -
Act,

Summary Conclusion on Applicability: Consistent with other sections of this analysis,
Section 2408 arguably does not apply to either S&T or Section 845/804 OTs because § 2408
applies only to procurement contracts. This conclusion rests on the fact that (1) 10 U.S.C.

§ 2408 is in Chapter 141 of Title 10, entitled “Miscellaneous Procurement Provisions™; (2)
several portions of 10 US.C. § 2408 refer specifically to procurement statutes and (3) the statute
has been ifnplemented in the Defense Department Supplement to the Federal Acquisition
Regulations (DFARS). However, this conclusion leads to the possibility that a person prohibited
' , from doing defense procurement work due to a felony conviction could perform basic research,
applied research, advanced research and prototype development work for DOD on an OT, but not
on a research contfact issuzd under the FAR. Because it is unlikely that Congress intended this
result, it would obviously be advisable to seek congressional clarification on this point.
Furthermore, there is nothing in the statutory history or case law that would limit the application
of this statute to procﬁrement contracts. Finally, there is case law interpreting the word
“contract” broadly eﬁough to imply that 10 U.S.C. § 2408 does apply to OTs.
Analysis: Arguably the provisions of 10 U.S.C. § 2408 do not apply to S&T and Section

845/804 OTs. To accept this argument, however, one has to presume that when Congress passed
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10 U.5.C. § 2408, Congress intended the statute to only apply to ;:ocurement contracts.
Althcugh there is some evidence that this is true, there is no clear expression of congressional

intent upon which to rely.

The provisions of 10 U.8.C, § 2408 state:

(a) An individual who is convicted of fraud or any otiler,felony arising out of a
contract with the Department of Defense shal] be prohibited from each of the -
following: o : ' '

(A)  Working in 2 management or supervisory capacity on any defense
contract or any first tier subcontract of a defense contract.

(B)  Serving on the board of directors of any defense contractor or any
subcontractor awarded a contract directly by a defense contractor.

(C)  Serving as a consultant to any defense contractor or any
subcontractor awarded a contract directly by a defense contractor.

(D)  Beinginvolved in any other way, as determined under regulations
prescribed by the Secretary of Defense, with a defense contract or
first tier subcontract of g defense contract,

10 U.S.C. § 2408(a)(emphasis added.).

Under the above listed prohibitions, the question becomes what type of “contracts” are
referred in 10 U.S.C. § 2408 {(a)(1) (A), (B), (C) and (D). There is, unfortunately, no legislative
histqr_v indicating whether Congress intended to limit this statute to procurement contracts, or to
iniclude all other forms of contracts with the Department of Defense. FQrthermore, there is no
case law to provide any guidance.

The statutory framework within which 10 U.S.C. § 2408 is codified, however, supports a
finding that only procurement contracts were intended to be covered. This provision is codified

within Chapter 141 of Title 10. This chapter is entitled “Miscellaneous Procurement
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] 1] . . ) [ il .
Provisions.” This chapter includes numerous statutory provisions relating to procurement

contracts.!’

At the same time, several provisions of 10 U.S.C, § 2408 appear to indicate that this

statute was intended to apply only to procurement contracts. In particular, 10 U.S.C. § 2408(a)4)

These provisiens include the following:
2384 Supplies: identification of supplies and sources.
2384a  Supplies: economic order quantities,
2388 Liquid fuels and natural gas; contracts for storage, handling, or distributjon.
2390 Prohibition on the sale of certain defense articles from the stocks of the Department of

Defense.

2399 ‘Operational test and evaluation of defense acquisition programs.

2400 Low-rate initial production of new systems,

2401  Requirement for authorization by law of certain contracts relating to vessels and
aircratt, .

2401a Lease of vehicles, equipment, vessels, and aircralt,
2402 - Prohibition of contractors limiting subcontractor sales directly to the United States.
2408 Major weapon systems; contractor guarantees,

2404 Acquisition of petroleum and natural gas; authority to waive contract procedures;
acquisition by exchange; sales authority.

2406 Limitation on adjustment of shipbuilding contracts.

2408 Prohibiticn on persons convicted of defense-contract related felonies and related
criminal penalty on defense contractors. '

2409 Contractor employees: protection from reprisal for disclosure of certain information.
2410 Requests for equitable adjustment or other relief; certification.

24102 Appropriated funds: availability for certain contracts for 12 months.

2310b  Contractor inventory accounting systems; standards,

2410c  Preference for energy efficient electric equipment,

2410d  Subcontracung plans: credit for certain purchases.

24106 Debarment of persons convicted of fraudulent use of “made in America” labels. |
2410g - Advance notification of contract performance outside the United States.

2410h  Acquisition fellowship program.

24101 . Prohibition on contracting with entities that comply with the secondary Arab boycott of
Israel. '

2410 Displaced contractor employees: assistance to obtain certification and employment as
teachers or employment as teachers’ aides.

2410k Defense contracts: listing of suitable employment openings with local employment
service office.

24101 Contracts for advisory and assistance services cost comparisons studies,
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eXempts contracts (1) below the sﬁﬁpliﬁed acquisition threshold; 12) commercial item contracts
and (3) a subcontract under ejther (1) or (2).

It should also be noted that 10 U.S.C. § 2408 has been implemented in the DFARS. In
particular, DFARS Section 203.570 implements 10 U.S.C. § 2408. This clearly supports its
application to procurement contracts.

Unfortunately, this analysis only provides the conclusion that 10 U.S.C. § 2408 definitely
applies to procurement contracts, Left unanswered is whether it applies only to procurement
contracts. Unlike 10 U.S.C, §23060r10 US.C. § 2403 discussed above, there is nothing
specifically in the statute that excludes contracts other than procurement contracts from coverage
of 10 U.S.C. § 2408. As such, a court could adopt the commonly accepted definition of the term
“Contract” in interpl;eting 10 U.S.C. § 2408.

As noted above, OTs contain the e¢lements of offer, acceptance, and mutual manifesfation
of intent to be bound to certain requirements that the courts have held sufficient to constitute a
contract. See Trauma Serv., supra, Thermalon Indus., supra, and Total Med. Managemen,
supra. If an OT therefore constitutes a non-procurement contract, 10 U.S.C. § 2408 could apply.
The statute refers. repeatedly to a “contract” without limiting its application.

In conclusion, it appears that a strohg argument can be made that 10 U.S.C. § 2408 only
applies to procurement contracts. This is due to the inclusion of this section in Part 141 of Title
10, the multiple references to FAR confracts, and the implementation of the provisions in the
DFARS. Nevertheless, such interpretation could result in the illogical conclusion that an
individual could be prohibited from working on a defense prototype under a procurement
contract but permitted to work on the same prototype if done under an OT. Therefore, it would

be advisable to seek congressional clarification on this point.
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13. 10 U.5.C. § 2409, Contractor employees: protection from reprisal for disclosure of
certain information (Kaminski Memorandum, Item 13.)

Purpose of the Statute: To prohibit contractors from discharging, demoting, or

discriminating against employees who disclose substantial violations of law related to contracts,

Summary Conclusion on Applicability: The statute by its terms only applies to

procurement contracts and contractors and, therefore, does not apply to OTs under Section 2371
or V’Section 845/804. |

Analysis: Section 2409, which is contained in chapter 141 of title 10, "Miscellaneous
Procurement Provisions," provides, in pertinent part, as follows:

() Prohibition of reprisals. -- An employee of a contractor may not be .
discharged, demoted, or otherwise discriminated against as a reprisal for
disclosing to a Member of Congress or an authorized official of an agency
or the Department of Justice information relating to a substantial violation
of law related to a contract (including the competition for or negotiation of
a contract). -

(¢) Definitions. -- In this section:

(1) The term “agency” means an agency named in section 2303 of
this title.

(2) The term “head of an agency” has the meaning provided by
section 2302(1) of this title,

- (3) The term “contract” means a contract aWa_rded by the head of
an agency,

(4) The term “contractor” means a person awarded a contract with
an agency.,

(5) The term “Inspector General” means an Inspector General
appointed under the Inspector General Act of 1978.

10 U.S.C. § 2409.
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Secuion 2409 was enacted as part of the Defense Authorization Act for Fiscal Year 1987,
Pub. L. 99-662, sec. 942. FASA recodified the section and enacted a similar prohibition
applicable 1o employees of civilian agency contractors. Pub. L. No. 103-353, §§ 6005, 6006
- Oct. 13, 1994. There is nothing in the relevant committee reports suggesting any intent that
application of the section extend beyond procurement contrécté. See, e.g. House Rep. No, 99-
1001. The prohibition is implemented in FAR Subpart 3.9, whrich also does nbt suggest any’
applicability beyond procurement contracts, Because the section by its terms applies only to

"contracts," it does not apply to OTs under Section 2371 or Section 845/804.

14. 31 U.S.C. § 1352, Limitation on the use of appropriated funds to influence certain
Federal contracting and financial transactions, (The Byrd Amendment)(Kaminski
Memorandum, Item 14.)

Purpose of the Statute: To prohibit recipients and requesters of Federal contracts,

grants, or cooperati\;e agreements from using appropriated funds to pay any person to influence
or to attempt to influence executive or legislative decision-making in connection with the
awarding of any Federal contract, grant, the making of any Federal loan, or the entering into of
any' cooperative agreement. 31 U.S.C. § 1352(a).

- Sﬂwldmwmahm This is a close call; nevertheléss, because the
statute applies by its terms only to applicants for, or recipients of| contracts, grants, and
cooperative agreements, it probably does not apply to a non-governmental party to an S&T or
Section 845 804 OT.

Analysis: Section 1352, first enacted by Section 319 of the 1990 Interior Department
Appropriation Act, Pub. L. No. 101-121, the so-called Byrd Amendment, provides in pertinent

part as follows:
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(2)(1) None of the funds appropriated by any Act may be#xpendad by the
recipient of a Federal conrract, grant, loan, or cooperative agreement to
pay any person for influencing or attempting to influence an officer of
employee of any agency, 2 Member of Congress, an officer or employee of
Congress, or an employez of a Member of Congress in connection with
any Federal action described in paragraph (2) of this subsection.

(2) The prohibition in paragraph (1) of this subsection appiies with
respect to the following Federal actions: '

(A) The awarding of any Federal contract,

(B) The .ma.king of any Federal grant.

(C) The making of any Federal loan,

(D) The entering into of any coopelfative agreement.

(E) The extension, continuation, renewal, amendment, or
modification of any Federal contract, grant, loan, or cooperative
agreement.

10U.8.C. § 1352.
Violators of ‘;he Byrd Amendment are subject to civil penalties. For all but federal

contracts, the Amendment is implemented by a common rule of OMB and 28 federal agencies.

55 Fed. Reg. 6736 (Feb. 26, 1990). For contracts, the Amendment js implemented at FAR

Subpart 3.8. Neither of these sourzes is particularly helpful on the issue of applicability to OTs,
The statute is quite specific concerning the types of instruments and relationships to

which it applies, i.e, federal contracts, grants, loans, aﬁd cooperative agreements. The Byrd

Amendment defines "federal contract” merely as "a contract awarded by an agency.” Despite the -

fairly broad sweep of the statute, there is no indication that it was intended to cover every

possible public-private relationship, and in fact there are relationships that are not listed. For

example, it does not list loan guarantees or subsidies among the covered transactions. Therefore,
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because S&T OTs are not listed among the relationships covered By Section 1352, it appears that
Section 1352 does not apply to them.

The question is a close one because “Federal contract” is defined simply as “a contract

awarded by an agency,” without limiting such definition to “procurement contracts” o_r contracts

for the acquisition of goods or services for the direct benefit of the Government. 31 U.S.C,

§ 1352(gX(6)(AXi). Under this view, becal‘xse.OTslare “contracts” in the common law sense. of ‘
the term and are necessarily awarded by a Federal agency (DOD), arguably they could be within

this definition.

On the other hand, if the term “federal contract” were meant to encompass all common
law contracts, it would automatica.lly encompass “grants,” “loans,” and “Cooperative
agreements.” See, e.g., Thermalon Industries, Ltd v. United States, 34 Fed. Cl. 411 (1995)

(federal grants are common law contracts for purposes of Tucker Act Jurisdiction). Section
1352(a)(2) would not need to separately list these three types of transactions. The fact that these
three items are specified in this section Suggests a more limited definition of thcl term “Federal
contract” than “‘common law contract.” Rt is reasonable to conclude that Section 1352 applies
only to those transactions expressly mentioned in the text of this section, and does not apply to

items not expressly mentioned, even if the excluded items are common law contracts (expressio

unius est exclusio alterius). Because OTs are not specified in the text of Section 1352, this
provision does not. apply to them.

This latter result — that Section 1352 does not apply to OTs — is supported by the
legislative history of the Byrd Amendment. The Senate Report (S. Rep. No. 85, 101* Cong,, 1*
sess. 128 (1989)), states that the terms © ‘Federal contract,” ‘Federal grant,” and ‘Federal

Cocperative Agreement’ refer primarily to these three instruments as described in 31 U.S.C.
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§§ 6303-6505.” 31 US.C. §6303 &eﬁnes a “procurement contract.” This suggests that “Federal
contract” means “procurement contract” only, and that the term is not intended to encompass
every instrument that can be described as 2 common law contract. Because OTs are other than
procurement contracts, grants, and cooperative agreements, and the Byrd Amendment applies
only to procurement contracts, grants, and cooperative agreéments (as suggested by this Senate

- Report), the Byrd Amendment would not apply to either S&T or Section 845/304 OTs,

18. 41 U.S.C. §§ 51-58, Anti-kickback Act of 1986 (Kaminski Memorandam, Item 15)

Purpese of the Statute: To eliminate the practice of subcontractors paying kickbacks in

the form of fees, gifts, gratuities, or credits to higher tier subcontractors or prime contractors for
the purpose of securing the award of subcontracts or orders.

mwmmmm The Anti-kickback Act generally applies to
Section 845/804 OT;, but notto S&T OTs.

Analysis: The statute defines the term “prime contract” as a “contract or contractual
action entered into by the United States for the purpose of obtaining supplies, materials,
equipment, or services of any kind.” 41 US.C. § 52(4).

Originally the Act was narrowly tailored and only applied to cost-type contracts, but it
was first expanded to cover all “negotiated” contracts, aﬁd was finally expanded to cover all
federal contracts. Although not totally clear, this statute applies to more than Just procurement
contracts, and thus would generally apply to 845/804 OTs, but riot to S&T OTs, The Anti-
Kickback Act applies more broadly than procurement contracts because (1) the statute’s
application to any “contract or contractual action” is very broad, (2) the legislative history

indicates Congress’ intent for the statute to have a broad reach [cite and explain], and (3) this
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statute is contained in Chapter 1, Geﬁeral Provisions, of Title 41, Which includes sections that
arguably have broad application beyond procurement contracts.

Congress has authorized DOD to enter into both S&T OTs, where generally nothing is
“acquired,” and Section 845/804 OTs, where generally services (“purely military research and
development”) are “acquired.” See Final Report of the IPT on the Services’ Use of 10 U.S.C.

§ 2371 OTs and.845 Prototype Authorities. Therefore, a Section 845/804 OT obtains “services”
using a “contract or contractual action,” and therefore the Anti-Kickback Act generally applies to
prototype OTs. In the case of S& T OTs, the Government does not acquire anything; therefore

the Anti-Kickback Act does not apply.

16. 41 U.S.C. § 423, Procurement Integrity Act, Section 27 of the Office of Procurement
Policy Act, (Kaminski Memorandum, Item 16.)

Purpose of the Statute: To ensure the ethical conduct of federal agency procurements

by prohibiting certain Government officials from accepting compensation from or discussing
future employment with bidders or offerors, and prqhibit'mg the unauthorized receipt or
disclosure of contractor bid and proposal information or source selection information before the
award of a federal agency procurement contract.

mmndumunAmm The provisions of the Procurement Integrity
Act do not applv to S&T or Section 845/804 OTs.

Analysis: The Procurement Integrity Act was enacted as Section 27 of the Office of
Procurement Policy Act ("OFPP Act”), and is codified at 41 U.S.C. § 423, Section 27 was
originally added to the OFPP Act when that statute was reauthorized by Pub. L. No. 100-679 in
1988 and has since been modified through the Federal Acquisition Reform A;:t of 1996, The

OFPP Act, which contains the procurement integrity provisions, authorizes the establishment of
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policies, procedures, and practices a;;pljcabie to procurement confracts awarded by executive
agencies, and mandates a single uniform procurement regulation to be maintained by GSA,
DOD, and NASA under the authority of the Federal Property and Administrative Services Act of
1949 (“FPASA”), 41 U.S.C. §§ 251 ef seq.; chapter 137 of title 10, and the National
Acronéuticai and Space Act. of 1958, 42‘L'.S.C. §§ 2451 er seé.

The OFPP Act does not appiy to contractual agreements entered into by Executive
agencies that are not procurement contracts. Nor does it apply to grants and cooperative
agreements, which by statute are d;afmcd as separate types of legal instruments distinet from
procurement contracts. 31 U.S.C. §§ 6303-6305. Congress’s placement of the Procurement
Integrity Act within the OFPP Act and the terms of the statute indicate Congress intended these
provisions to apply only to conduct in connection with procurement contracts that are subject to
the requirements of the general procurement statutes and the uniform Federal Acquisition
Regulation system. Nothing in the legislative history suggests the Act has a broader scope than
the OFPP Act of which it is a part or that it applies to transactions that are by statute not
procurement contracts.

It should be noted that although the Procurement Integrity Act does not apply to either
npe of OT, other statutes that do apply 1o OTs may achie_ve the same resulﬁs. The prohibition
against theft of property under a contract with the United States, codiﬁed at 18 U.S.C. § 641,
applies to both types _of OTs because it is a statute of general applicability. This statute was
successfully used in several Ill Wind prosecutions for improper receipt of insider information

coverad by the Procurement Integrity Act.

17. 41 U.S.C. §§ 351 et seq, Service Contract Act, 41 U.S.C. §§ 35-45, Walsh-Healey
Act, 29 U.S.C. §§ 201-219, Fair Labor Standards Act, (Kaminski Memorandum,
Item 17.)

A-28




e ot o ae e Vbl DA UOD0T - 1-bol-rdb-94b5 NMILLER & CHEVALIER Pg 0864

DRAFT 10 | October 21, 1998

In General: The applicability of these labor statutes to OTs turns on the basis of the

substance of the OT, and not on its form. These statutes apply to OTs to the same extent that

they apply to procurement contracts. Entities engaged in OTs are neither afforded relief from

such statutes nor additionally burdened by them.

17a. 41 U.S.C. §§ 351 et seq., Service Contract Act.

Rurpose of the Statute: To establish minimum wages and fringe benefits for service

employees working under covered contracts and related subcontracts and to prohibit the
contractor or subcontractor from exposing its service employees to unsafe or hazardous working
conditions. Id.

Symman_ggnﬂmnwmbm Depending on the terms of the OT instrument,

the Service Contract Act, 41 U.S.C. § 351 et seq., could apply.
Analysis: The Service Contract Act applies to every “contract entered into by the United
States or the District of Columbia in excess of $2,500 . . . the principal purpose of which is to

Jurnish services in the United States through the use of service employees.” 41 U.S.C. §351(a)

emphasis added).”” The Service Contract Act does not define “contract” for purposes of
p purp

applying its terms.

Tb determine whether the SCA applies only to procurement contracts (and therefore not
to OTs), or whether it applies more broadly, one would have to determine whether “fumnishing
services in the U.S.” is the same as “acquiring services for the direct benefit of the Government”
as procurement contracts are defined under 31 U.S.C. § 6303. According to the Department of

Labor, which is charged with the enforcement of this Act, these terms do not mean the same

18 There are some statutory exem ptions that would not generally apply here. See also FAR § 22.1001; 29
CFR. §4.104. -
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thing; the Service Contract Act covers contracts “other than” procurement contracts (and
therefore would cover OTs). DOL regulations interpreting the Service Contract Act make clear
that there is no requirement that the services in question must be provided directly to the U.S.
Govemment or even for its benefit:

[T]here is no limitation in the Act regarding the beneficiary of the

services, nor is there any indication that only contracts forservices of

direct benefit to the Government, as distinguished from the general public,

are subject to the Act. Therefore, where the principal purpose of the

Government contract is to provide services through the use of service

employees, the contract is covered by the Act, regardless of the direct

beneficiary of the services or the source of the funds from which the
contractor is paid for the service..

29 C.FR. § 4.133.

An OT, in general, would be a contract for the furnishing of research services in the
United States by service employees. The Service Contract Act would therefore apply to S&T
OTs (which are used to develop dual-use technologies), because there iS no requirement that the
Government “acquire” those services. It wonIJId also apply to Section 845/804 OTs, iz;struments
through which DOD acquires “purely military” research and development services.”

This result is consistent with the remedial nature of the Service Contract Act, which is to
be iiberally construed. See Menlo Serv. Corp. v. Ur;ire'd Srétes, 765 F.2d 805 (Sth Cir. 1685),
This conclusfon is also consistent with a provision found in DOD'’s prior request to extend its OT
authority to certain pilot production programs;

The Secretary of Defense may enter, on a pilot basis, into other

transactions authorized by section 2371 of title 10, United States Code, for

follow-on production of programs initiated as prototype projects under

section 845 of the National Defense Authorization Act for Fiscal Year
1994 (Public Law 103-160), as amended. Pilot production programs

18 Under the analysis above, the Service Contract Act could apply either toa S&T OT ortoa

Section 845/804 OT.
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designated pursuant to this section are subject to such limitations, terms
and conditions. . .. as the Secretary may determine. Section 2371(e) of
such title 10 is not applicable to the other transactions conducted under the
authority of this section. Nothing in this subsection shall be construed 10
waive civil vights or labor standards applicable 10 Federal contracts,

Letter from DOD General Counsel Judith A. Miller to Vice President Al Gore, dated Ma.fch 28,
1997, enclosure at 1 (emphasis added). [Attachmenf 4.] One cannot waive rwhat is inapplicabie
in the first place; it standé to reason that the drafter of this proposed legfslati.on considered that |
the “labor standards applicable to Federal contracts” do, in fact, apply to OTs.

A recent opinion of the D.C. Circuit supports this analysis as well. See Ober United
Travel Agency v. Department of Labor, No. 97-5046 (D.C. Cir. decided Feb. 13, 1998). The
Ober court considered whether the Service Contract Act applied to a no cost contract allowing
appellant travel agency to provide travel-related services to federal empléyees. The travel

agency argued that the Service Contract act applied only to procurement contracts, and that the

travel management contract at issus was not a procurement contract as intexpreted by 31 U.S.C.
§ 6303(1) (the Chiles Act) and department regulations because it did not draw upon appropriated
funds. Jd. slip op. at 4. The court rejected this argument in part by suggesting that the Service
Contract Act applies more broadly than to procurément contracts under the Chiles Act. The
court recognized that the Service Contract Act and the Chiles Act have “different purposes” and

that the word “contract” may have a different meaning under the two statutes, /4. slip op. at 5.

17b. 41 U.S.C. §§ 3545, Walsh-Healey Act.

Purpose of the Statute: To require all covered contracts 1o contain stipulations

regarding minimum wages, maximum hours, safe and sanitary working conditions, child labor,

and convict labor requirements.
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MMMMMQ’ Depending on the terms of the instrument, the

Walsh-Healey Act could theoretically apply to OTs. Asa practical matter, however, OTs would
not be “for the manufacture or fumishing of materials, supplies, articles, and equipment” as
required by the statute.

Analysis: The Walsh-Healey Act applies to contracts; made and entered into by an
. agency of the United States “for the manufacture 0rfﬁmishing of materials, supplies, alrtic-les,
anﬂ equipment in any amount exceeding $10,000.” 4] U.S.C. § 35. This act

[W]as to impose obligations upon those favored with Government

business and to obviate the possibility that any part of our tremendous

national expenditures would go to forces tending to depress wages and
purchasing power and offending fair social standards of employment.

Perkins v. Lukens Steel Co., 310 US, 113, 128 (1940). Thus, this Act’s application to “any part
of the expenditurés of the Government,” and its use of the term “furnishing” rather than
“procurement” of materials, ¢tc., suggests that the Walsh-Healey Act’s scope includes contracts
other than procurement contracts and could inclﬁde OTs. As apractical matter, however, S&T
OTs would not be characterized as for the manufacture or fumishing of materials, but rather for
the fumnishing of R&D services, Therefore, it is unlikely that the Walsh-Healey Act would apply

to these OTs.

17¢. 29 U.S.C. §§ 201-219, Fair Labor Standards Act.

mamﬁm&mm: To establish minimum Wwage, maximum hours, and child labor

requirements on an industry-wide basis,

: Conclusion on A pplicability: Generally applies to employers engaging in

S&T and Section 805/804 OTs, subject to the exemptions under Section 13 of the Act, 29 US.C.

§213.
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Analysis: The Fair L2bor S‘tz-mdards Act (FLSA) applies 1o employers with employees
“engaged in commerce or in the production of goods for commerce, or . . . employed in an
enterprise engaged in commerse or in the production of goods for commerce.” 29 U.S.C.

§§ 206, 207, 212. The Act defines “Commerce” broadly as “trade, commerce, transportation,
transmission, or communication among the several States or between any State and any place
outside thereof.”} 29 U.S.C. §203(b). An entity thatis a party to an OTis as likely as any other
entity to be so engaged. Clearly, the applicability of this Act has nothing to do with the type of
transaction in which such employer may be engaged, so the FLSA could apply to entities that are

parties to S&T and Section 845:804 OTs.

18. 41 U.S.C. §§701-707, Drug-Free Workplace Act of 1988 (Kaminski Memorandum,
Item 18.)

Purpose of the Statute: To eliminate any connection between drug use or distribution

and Federal contracts, cooperauve agreements, or grants.

usi Applicability: The Drug-Free Workplace Act does not apply

to either S&T or Section 845,804 OT instruments.
Analysis: With respectto contracts, the statute states:

No person, other than an individual, shall be considered a responsible
source, under the meaning of such term as defined in [section 403(8) of
this title], for the purposes of being awarded a contract for the
procurement of any property or services of a value greater than the
simplified acquisition threshold . . . by any Federal agency, other than a
contract for the procurement of commercial items . . . unless such person
has certified to the contracting agency that it will provide a drug-free
workplace by --

41 U.S.C. § 701(a)1).
There is a similar requirement for contracts with individuals. With respect to grants, the
statute says:
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No person, other than an individual, shall receive a grant from any Federa!
agency unless such person has certified to the granting agency that it will
provide a drug-free workplace by -- ‘

Id. There is a similar provision for grants to individuals, [cite],

The statute applies to both procurement contracts and grants. Because OTs are other than
procurement contracts, grants, and cooperative agrezments this statute by its own terms does not
' ap;ily to OTs. In addition, the starut;e refers to contracts greater than the simplified acquisition
threshold, a term applicable only to procurement contracts (see 10 U.S.C. § 2302¢c; 41 US.C,

§ 252a). It also refers to the deﬂnitioﬁ of “responsible soﬁrce” in Section 403, This reference is
to the statute governing the Office of Federal Procurement Policy (“OFPP Act”™), found in
Chapter 7 of Title 41, discussed above, which covers procurement contracts. Because OTs are
not expressly included in the Drug-Free Workplace Act and because the application of the Act
does not extend beygmd procurement contracts and grants, the Drug Free Workplace Act does

not apply to any type of OT.

19. 41 TUS.C. §§ 10a -10d, Buy American Act (Kaminski Memorandum, Item 18.)

Purpose of the Statute: To provide a preference for domestic products in Government

acquisition for public use.

mwsmmmm The statute does not appear to be applicable to
either S&T or Section 845/804 OTs. In view of the strong policies embodied in the statute, it
may be appropriate to apply it, as a matter of policy if not law to Section 845/804 oT
instruments.

Analysis: The requirements of the Buy American Act are found at 41 US.C. §10. The
policies and procedures to implement it are found at FAR Part 25, The statute provides, in
relevant part, as follows:
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Notwithstanding any other provision of law, and unless the head of the
department or independent establishment concerned shall determine it to
be inconsistent with the public interest, or the cost to be unreasonable,
only such unmanufactured articles, materials, and supplies as have been
mined or produced in the United States, and only such manufactured
articles, materials, and supplies as have been manufactured in the United
States substantially all from articles, materials, or supplies mined,
produced or manufactured, as the case may be, in the United States, shall
be acquired for public use. This section shall not apply . . . if articles,
materials, or supplies of the class or kind to be used or the articles,
materials or supplies from which they are manufactured are not mined,
produced or manufactured, as the case may be, in the United States in
sufficient and reasonably available commercial quantities and of a
satisfactory quality. This section shall not apply to manufactured articles,
materials, or supplies procured under any contract the award value of
which is less than or equal to the micro-purchase threshold under [section
428 of this title].

41 U.S.C. § 10a (emphasis added).?”
A related provision, Section 10d, provides as follows:

§ 10d. Clarification of Congressional intent regarding sections 10a
and 10b(a)

In order to clarify the original intent of Congress, hereafter, {section 10a of
this title] and that part of section [10b(a) of this title] preceding the words
“Provided, however,” shal| be regarded as requiring the purchase, for
public use within the United States, of articles, materials, or supplies
manufactured in the United States in sufficient and reasonably available

- commercial quantities and of a satisfactory quality, unless the head of the
Federal agency concerned shall determine their purchase to be inconsistent
with the public interest or their cost to be unreasonable.

41 US.C. § 10d (emphasis added).

The Act’s basic requirements were enacted in 1933, Act Mar. 3, 1993, c. 212, Title IIJ,

47 Stat. 1520, and it was amended in 1988 and 1994,

w The analysis above ignores the provisions of the Buy American Act applicable to construction of public

works and building located at 41 U.S.C, $ 10b, which appear to be inrelevant to the present analysis.
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The Buy American Act is C(;n;:emed with manufactured and unmanufactured articles,
materials, and supplies “acquired for public use,”! a term used interchangeably with “procured”
in the statute.® Because any statute that applies only to procurement contracts does not apply to
OTs, and the Buy American Act applies only to procurement contracts, the Buy American Act
doss not apply to OTs. |

- [In most cz;ses, the statute would not apply to OTs; generally, the Government {s not
acqﬁiring of procuring the enumerated items for public use, and, in any event, is not using
procurement contracts. Research and development activities would not genera!ly‘ qualify as
“articles, “ “materials,” or “supplies.” Nevenheles§, 2 prototype delivered to the United States
and “used” for evaluation could be viewed as an “article” or “supply” even though the
Govermnment may not take title, Nevertheless, such an item probably is not being “acquired” or
“procured” under thé OT as those terms are commonly understood; the Act would not necessarily
apply under its own terms.)

It has beeﬁ stated that the purpose of the Act is to foster and protect American Industry,
American workers and American invesied capital. Textron, Inc. Bell Helicopter Textron Div. v.
Adams, 493 F. Supp. 824, 830 (D.D.C. 1980). Moreover, the Act represents such a significant,
deeply ingrained national policy for public procurement that it has been held that the correct Buy
American Act clause is to be read into construction contracts by operation of law under the

Christian doctrine where an incorrect clause had been included. S.J. Amoroso Constr. Co. v.

@ The terms “articles, “ “materials,” and “supplies™ are not defined in the statute, The term “public use”

means use by the United States, 4] U.S.C. § 10c(b).

z The sentence of the statute confirms that it is concerned with procurement contracts. Similarly, 4] U.S.C.

§ 10b-1, since repealed, specifies certain prohibitions on “procurement contracts” and exceptions to the prohibition.
It provided that a Federal agency shall not award any “contract” “for the procurement of” an article, material, or
supply mined, produced, or manufactured In certain countries, or a service of any contractor or subcontractor that is
a citizen or national of certain countries,
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United States, 12 F.3d 1072, 1075-"5 (Fed. Cir. 1993). It would appear consistent with the
purpose and policy of the statute to extend it, as a matter of policy, to OTs.
The Kaminski memorandum states that the Buy American Act, “[a]pplies only in part to

‘Other Transactions’.” It is unclear what this qualification means,

20. 28 U.S.C. § 1491, Tucker Act, (Added by Working Group;) S S
. Bummmmm To provide julrisdiétion to tﬁe Court of Federal Claims in certain
contract matters.

Sllmmanﬁqnﬁnmn_qmpmm S&T and Section 845/804 OTs can be
considered contracts, although not necessarily “procurement contracts.” Accordingly, both types
of OTs would be subject to the Tucker Act; the Court of Federal Claims would have Jurisdiction
~over such instruments.

Analysis: The Tucker Act, a1 28 U.S.C. § 1491(a)(1), provides that the “Court of F ederal
Claims shal] have jurisdicﬂon to render judgment upon any claim against the United Statés
founded . . . upon any express or implied contract with the United States.” The Court of Federal
Claims has held that a party alleging this contract jurisdiction must show, in addition to the
ag:;,r‘it’s authority to bind the Government, “a mutual intent to contract including an offer, an
a;:ceptance, and consideration passing between the parties.” Thermalon Indus. v. United States,
34 Fed. Cl. 411, 414 (1995), citing City of El Centro v. United States, 922 F.2d 816, 829 (Fed.
Cir. 1990); Fincke v. United States, 675 F.2d 289, 295 (Ct. Cl. 1982). Accord Total Med
Management, Inc. v. United States, 104 F.3d 1314, 1319-20 (Fed. Cir. 1997) (rejecting the
holding of Trauma Serv. Group Ltd. ~. United States, 33 Fed. CL 426 (1995), that CHAMPUS

Memoranda of Understandings are unenforceable agreements under the Tucker Act); Trauma

Serv. Group v. United States, 104 F.34 1321, 1325-26 (Fed. Cir. 1997).
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In Thermalon Industries, th;: ;:oun rejected the Government’s challenges to the court’s
contract jurisdiction in the case of a suit for damages under a research grant from the National
Science Foundation. The court found that the grant embodied the above contractual elements. It
also rejected the Government’s argument that, under the Chiles Act, only federal procurement
contracts came within the court’s contract jurisdiction because that act distinguishes the use of _
procurement contracts from use of grants or cooperz'itive agreements. Judge Andewe]t-, in‘ a well-.k
réasoned opinion, found that “[t}here is no suggestion in the Grant [Chiles] Act that procurement
contracts are the only type of contracts enforceable under the Tucker Act or that grant
agreéements that satisfy all of the ordinary requirements for a Government contract should not be
classified as contracts enforceable under the Tucker Act” Thermalon Industries, 34 Fed. Cl. at
417.

The “Other Transaction” authority under 10 U.S.C. 2371 is the authority of DOD to
“enter into transactions (other than contracts, cooperative agreements, and grants)” for “basic,
applied, and advanced research projects”; under Section 845/804 is the authority “to carry out
prototype projects that are directly relevant to Weapons or weapons systems proposed to be
acquired or developed by the Department of Defense.” Any argument that the phrase
“iransactions (other than contracts, cooperative agreements, and grants)” deprives the fadera)
courts of Tucker Act contract jurisdiction should be rejectad for the closely similar reasons stated
by Judge Andeweh in Thermalon Industries in interpreting the Chiles Act.

Under Section 12 of the Administrative Disputes Resolution Act of 1996, Pub. L. 104-
320, effective on 12/3-1/96, the U.S. Court of Federal Claims and the federal district courts have
concurrent jurisdiction under amended 28 U.S.C. § 1491(bX1) “to render Judgment on an action

by an interested party objecting to a solicitation by a Federal agency for bidy or proposals Jora
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proposed contractor to a proposec; a.rward or the award of a con;:acr or any alleged violation of
statute or regulation in connection with a procurement or a proposed procurement.” 28 US.C

§ 1491(b)(1) (emphasis added). The underlined language would seem broad enough to reach
solicitations and awards relating to “contracts™ (not necessarily limited to procurement contracts)
under the S&T and Section 845/804 OT authorities. Nevertheless, absent any meaningful
statutory or regulatory criteria or court decision on the exercise of this authority sufficient to
provide an aggrieved party standing to sue, there is a question whether this bid protest remedy
would be available unless the complaining party could show that the Government materially and

prejudicially departed from the terms of its solicitation in making a competitive award,

21. 35US.C. §§ 200-212 (1980), (Bayh-Dole Act) (Added by Working Group.)

Purpose of the Statute: Sets forth the Government’s policy regarding ailocation of

patent rights to inventions conceived or first actually reduced to practice under contracts, grants,
and cooperative agreements with small business firms and educational and other nonprofit
organizations (subject inventions). This policy has been extended to large businesses by
Executive Order No. 12591 (April 10, 1987).

Sﬂﬂlﬂlﬂll_c_on&lmg_n_qn_umm The requirements of the Bayh-Dole Act are
not mandatorily applicable to either S&T or Section 845/804 OT instruments, DARPA,
however, applics such requirements as a matter of policy unless the contractor can demonstrate a
need to deviate from such policy.

Analysis: The Bayh-Dols Act sets forth the Government’s policy regarding allocation of
patent rights to inventions conceived or first actually reduced to pfactice under contracts, grants,
and cooperative agreements with small business firms and educational and otheAr nonprofit

organizations (subject inventions). This patent policy also has been extended to large businesses
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by Presidential Memorandum datet.:i febma.ry 18, 1983 and Exect:?ive Order No. 12,591, dated
April [0, 1987. The contractor (or recipient, in the case of grants and cooperative agreements) is
permitted to retain title to subject inventions and the Government receives a nonexclusive,
nontransferable , irevocable, paid-up license to practice or have practiced subject inventions on
behalf Vof the United States ﬂuoughout the world, |

The Bayh-Dole Act is appli::able when research is conducted under a Government
“funding agreement,” which is defined in the Actat35US.C. §201(b)to be a contract, grant, or
cooperative agreement. Congress evidently intended here that the term “contract” meant
“procurement contract” rather than a common law contract. Grants and cooperative agreements
are contracts under standard contract law. Thermalon Indus., Ltd. v. United States, 34 Fed. Cl,
411 (1995) (“grant” was a “contract” for Tucker Act purposes). See analysis of the applicability
of the Byrd Amendment, item no., 14, supra. |

In addition, the legislative history of the statute authorizing S&T OTs (10 U.S.C. § 2371
expressly indicates that the Bayh-Dole Act is not intended to apply to such transactions because
they are not a contract, grant, or cooperative agreement. The conference report of the House and
Senate Armed Services Committees on the National Defense Authorization Act for Fiscal Year
1992 reads as follows:

The conferees also recognize that the regulations applicable to the

allocation of patent and data rights under the procurement statutes may not

be appropriate to partnership arrangements in certain cases. The conferees

believe that the option to support “partnership,” pursuant to section 237

of title 10, United States Code, provides adequate flexibility for the

Defense Department and other partnership participants to agree to alloca-

tions of intellectual property rights in a manner that will meet the needs
of all parties involved in a transaction.?

= H.R. Rep, 102-311, 102d Ceng., 1" Sess. (1991), reprinted in 1991 U.S.C.C.AN. 1132 (emphasis added),
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Additionally, the House Armed Services Committee report on the 1995 National Defense
Adthorization reads as follows (¢mphasis added);

It is the general policy of the Technology Reinvestment Project (TRP) to
negotiate intellectual property rights in “partnerships” so as to optimize
the chances of successful commercialization., TRP policy provides that the
Federal Governmerit should avoid acquiring rights if that will impede
commercialization. Foreign access to technology is scrutinized and, if
deemed necessary, restricted. Broad exposure of the technology among
partnerships participants is encouraged.

The Advanced Research Projects Agency (ARPA) can fully effectuate
these policies because it has great flexibility to tailor patent and other
intellectual property rights provisions under its “other transactions”
authority. Other TRP agencies are to some degree constrained by their
organic statutes; government-wide policies applicable to technology
developments supported by contracts, grants, or by cooperative
agreements, or by agency policies developed years ago. The committee
encourages the other DOD agencies participating in the TRP and the non-
DOD agencies cooperating in the TRP to review their policies on
intellectual property rights.”

In addition, the Senate National Security Committee has stated that “the committee did
not intend that such transactions be subject to the provisions of ?ublic Law 96-517, as amended”
[th: Bayh-Dole Act]. Senate Comm. on Amed Services, Report on the National Defense
Authorization Act for FY 97, S, Rep. No. 267, 104 Cong., 2d Sess. 314 (1996).

.The interpretation that the Bayh-Dole Act does not apply to DOD OTs is consistent with
NASA's interpretation that the Act does not apply to OTs issued by NASA under NASA s
Separate statutory authority found at 42 U.S.C. § 2473(cX5). NASA Memorandum from G. P.
Miller through G. P. Mannix to G. Frankle dated May 28, 1993 re: “Technology Reinvestment

Project (TRP): Funded Space Act Agreements and Intellectual Property Rights,” at 2.

“ H.R. Rep. 103-499, 1034 Cong., 2d Sess. 285 (1994). In 1991, ARPA’s test authority to enter into OTs for
R&D was broadened to cover all of DOD and make permanent. Pub, L. 102-190, § 826 (1991).
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At the request of Congress,- éAO recently conducted an e?tensive study of DARPA s use
of S&T OTs. Although the GAO study indicated that some in DOD believed that the Bayh-
Dole Act applied to OTs, GAO believed this position was wrong. See U.S. General Accounting
Ofﬁcé, Publication No. NSIAD.96-11 (B-270789), “DOD Research-Acquiring Research by
Non-traditional Means” (March 29, 1996), at 13. |

‘ As noted above, in 1996, 2 DC)D Integrated Product Team (IPT) conducteﬂ a sfudy of the
miﬁtary services’ use of both S&T OTs and those under Section 845/804. The study agreed with
DARPA’s* and GAQ’s interpretation that the Bayh-Dole Act aoes not apply to either S&T or
Section 845/804 OTs. See “Final Report of the Intégrated Product Team on the Services’ Use of
10 U.8.C. 2371 ‘Other Transactions’ and 845 Prototype Authorities” (1996), at 10.

On December 2, 1997, DOD issued guidance on Technology Investment Agreements
stating that OTs are not subject to the Bayh-Dole Act. DDR&E Memorandum, “Subject:
Instmmenté for Stimulation or Support of Research,” dated December 2, 1997, Attachment:
“Guidance on “Technology Investment Agreements’ for Military Departments and Defense
Advanced Research Projects Agency (DARPA),” at 7. This guidance was updated on March 24,
1998 with the same interpretation that OTs are not subject to the Bayh-Dole Act.

The legislatfve history of Section 845/804 shows that it was the intent of Congress to
expand DARPA’s use of the flexible “other transaction” authority, on a test basis, to include
prototype.projects directly relevant to weapons sjzsterns. .'I'he legislative history indicates no
change was intended fegarding the non-applicability of the Béyh-Dole Act to Section 845/804

OTs. The legislative history of Section 845 reads in pertinent part as follows:

s The Advanced Research Projects Agency (ARPA) was renamed the Defense Advanced Research Projects
Agency (DARPA) by Pub. L. 104-106 under Title IX of the Fiscal Year 1996 Authorization Act. .
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Mr. BINGAMAN. Mr. President, the amendmentp\:/hich [ am
offering would allow the Advanced Research Projects Agency to use
cooperative agreements authority on a pilot basis to execute some of its
defense projects. ARPA already has the authority to use cooperative
agreements and other transactions to implement its dual-use projects,
where industry contributes its own resources, and use of contracts would
not be appropriate. Indeed ARPA expects to utilize that authority
extensively to implement the programs under the Technology
Retnvestment Project, ‘ .

My amendment would permit ARPA on a pilot test basis over the
next 3 years to experiment with use of cooperative agreements in carrying
out its purely military research and development projects, to which we
should not expect industry to contribute it own resources. Use of this
more flexible authority is consistent with the thrust of the National
Performance review which the Vice President submitted to the President
yesterday and with the desire for more flexibility in the defense acquisition
system. ARPA led the way in use of cooperative agreements for dual-use
projects, such as the high performance computing program. Iam sure the
agency will make good use of this new authority and urge my colleagues
to support this amendment. '

Mr. NUNN. This amendment allows ARPA to use the authority in
section 2371 of title X, U.S.C. to carry out pilot projects that are directly
relevant to weapon or Wweapons systems. This amendment will allow
ARPA to use the cooperative agreements of purely military research as a
3-year test.

The PRESIDING OFFICER. The chai, hearing no further debate,
without objection, the amendment offered on behalf of the Senator from
New Mexico [Mr. Bingaman] is agreed to.

Mr. WARNER. Imove to lay that motion on the table. The
motion to lay on the table was agreed to.2*

Section 804 of the National Defense Authorization Act for Fiscal Year 1997 {Pub L. No.
104-201) extended the Section 845 test authority for three years, through September 30, 1999,

and broadened the authority to permit use by all of DOD.

i 139 Cong. Rec, S11158, S11288 (daily ed. Sept. 9, 1993},
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There is nothing in the legisla‘uive history of Section 804 that indicates a change in
Congressional intent that the Bayh-Dole Act does not apply to Section 845/804 OTs for
prototype projects. The House Report on Section 804 reads in pertinent part as follows.

“This section would reauthorize and expand to the military services the

authority provided by section 845 of the National Defense Authorization

Act for Fiscal Year 1994 (Public Law. 103-160) to allow additional
flexibility in the acquisition of prototype technologies and systems.”?’

The legislati§e history of both 10 U.S.C. § 2371 and Section 845/804 indicates that the
Bayh-Dole Act is not intended to apply to such transactions. GAQ and DOD agree with this
interpretation. Nevertheless, although DOD has flexibility under OTs to deviate from the general
policy of the Bayh Dole Act, DARPA rarely deviates from the general policy of Bayh-Dole when
negotiating OTs. To obtain an exemption from the general policy, DARPA requires that OT
contractors demoﬁstrate that the general policy is inconsistent with the goals of a particular
research project. Moreover, in all cases the OT contractor must provide for march-in rights
[citation] to allow the Government to license subject inventions for commercial purposes if the
title holder fails to take reasonable steps to achieve practical application or if other specified
conditions occur.*®

Some of the concessions granted by DARPA when cbmpelling Justification is shown

' include delayinﬁ the effective date of the Government purpose license (e.g., the license begins
5 years after the end of the term of the OT) and specifically defining what are reasonable efforts

toward practical application that preclude exercise of march-in rights.”

o HR. Rep. 104-563, 104* Congress, 2d Sess. 325-326 (1996).

= Richard L. Dunn, “Using Other Transactions in Cooperative Govemment-Industry Relationships to
Support the Development and Application of Affordable Technology,” at 5.6, :
® Advanced Research Projects Agency, Draft Guidance for Use of Other Transactions at 9 (February 1995),
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22.  10U.S.C. § 2320 and § 2321, Technical data provisions applicable to DOD (Added
by Working Group.)

Purpose of the Statute: To provide for regulations to define the legitimate interest of
the U.S. and of a contractor or subcontractor in technical data pertaining to an item or process.

Summary Conclusion on Applicability: The legislative history cited above with
respect to the applicability of the Bayh Dole Act to OTs indicates that 10 U.S.C. §2320 and 10
U.S.C. § 2321 and their implementing regulations are ﬁot applicable to OTs.

Analysis: In 1984, Congress enacted 10 U.8.C, § 2320 and 10 U.S.C. § 2321.%
10 U.S.C. § 2320 directed DOD to issue regulations covering rights in technical data developed
under DOD contracts. Such regulations were issued as an interim rule in the DOD FAR
Supplement (DFARS) in October 1988 and in a final rule in June 1995, 10 US.C, §2321
established procedures for validation of proprietary data delivered under DOD conﬁacts.
Implementing regulations were issued in the DFARS in the technical data rights interim rule m
October 1988 and in the technical data rights final rule in June 1995, 60 FR 33464 (June 28,
1995). |

10 U.8.C. § 2320 is included in Chapter 137, Title 10, U.S. Code, which is concerned

“with procurement contracts. 10 U.S.C. § 2320(a)1) requires DOD to prescribe regulations to

define the legitimate interest of the U.S. and of a contractor or subcontractor in technical data
pertaining to an item or process. 10 U.S.C. § 2320(a)(1) also requires that such regulations be
made a part of the DFARS. The FAR and its suppiements only apply to procurement contracts. >

Therefore, 10 U.S.C. § 2320 does not apply to OTs.

10 Pub. L. No. 98.525, Section 2320 limits in certain ways the conduct of both DOD and its contractors in
negotiating rights in technica! data. Sections 2320 and 2321 do not cover rights in computer scftware.
i FAR §§ 1.101, 1.301 & 2.101 {definitions of “acquisition™ and “contract”). Advanced Research Projects

Agency, Draft Guidance for Use of Other Transactions (February 1995), at 1.
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Similarly, 10 U.S.C. § 2321 (validation procedures) is also included in Chapter 137, Title
10, U.S. Code, which is applicable only to procurement contracts. 10 U.S.C. § 2321 states that it
applies to any contract for supplies or services entered into by DOD that includes provisions for
the delivery of technical data. 10 U.8.C. § 2321 was implemented in the October 1988 DFARS
interim rule pertaining to technical data and the June 1995 final rule. The FAR and its
'supp'lcments apply only to procurement contracts 2 Again, therefore, 10 U.S.C. 2321 and its
implementing regulations should not apply to OTs.

The legislative history cited above with respect to the applicability of the Bayh Dole Act
to OTs indicates that 10 U.S.C. § 2320 and 10 US.C. § 2321 and their implementing regulations
are not applicable to OTs. The conference report of the House and Senate Armed Services
Committees on the National Defense Authorization Act for Fiscal Year 1992 reads as follows.

The conferees also recognize that the regulations applicable to the

allocation of patent and data rights under the procurement statutes may

not be appropriate to partnership arrangements in certain cases. The

conferees believe that the option to support partnerships pursuant to

section 2371 of title 10, United States Code, provides adequate flexibility

for the Defense Department and other partnership participants to agree to

allocations of intellectual property rights in a manner that will meet the
needs of all parties involved in a transaction.®

Additionally, the House Armed Services Committee report on the 1995 Fiscal Year National
Defense Authorization Act reads as follows:

It 1s the general policy of the Technology Reinvestment Project
(TRP) to negotiate intellectual property rights in “partnerships” so as to
optimize the chances of successful commercialization. TRP policy
provides that the Federal Government should avoid acquiring rights if that
will impede commercialization. Foreign access to technology is '

n Id

33

Note 25, supra (emphasis added),
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scrutinized and, if deemed necessary, restricted. Broad exposure of the
technology among partnerships participants is encouraged.

The Advanced Research Projects Agency (ARPA) can fully
effectuate these policies because it has great flexibility to tailor patent and
other intellectual property rights provisions under its “other transactions”
authority. Other TRP agencies are to some degree constrained by their
organic statutes; govemment-wide policies applicable to technology
developments supported by coniracts, grants, or by cooperative agree-
ments, or by agency policies developed years ago. The committee
encourages the other DOD agencies participating in the TRP and the non- -
DOD agencies cooperating in the TRP to review their policies on
intellectual property rights.

(Emphasis supplied.)

23. 18 US.C. § 1905, Trade Secrets Act (Added by Working Group.)
Purpose of the Statute: To protect trade secrets or other confidential information

obtained by the Government.

Summary Conclusion on Applicability: The Trade Secrets Act applies to information

obtained by the Government in connection with use of both $&T and Section 845/804 OT instry-
ments.

Analysis: The Trade Secret Act makes it a crime for an employee of the U.S. to publish
or disclose trade secrets or other confidential information obtained as a result of Govemnment
employment The Trade Secrets Act reads an follows:

§ 1903. Disclosure of confidential information generally

Whoever, being an officer or employee of the United States or of any

department or agency thereof, any person acting on behalf of the Office of

Federal Housing Enterprise Oversight, or agent of the Department of

Justice as defined in the Antitrust Civil Process Act (15U.8.C. 1311-

. 1314), publishes, divulges, discloses, or makes known in any manner or to
any extent not authorized by law any information coming to him in the

M H.R. Rep. 103-499, 103d Cong,, 2d Sess. 285 (1994) (emphasis added).

A-47




‘s UL DG LLeD) \cbs) bld-pesg-» 1-651-736-94£5 MILLER & CHEVAL IER Pg BB3

DRAFT 10 October 21, 1998

course of his employment or official dutias or by reason of any
exXamination or investigation made by, or retum, report or record made to
«or filed with, such department or agency or officer or employee thereof,
which information concemns, or relates to the trade secrets, processes,
operations, style of work, or apparatus, or to the identity, confidential
statistical data, amount or source of any income, profits, losses, or _
expenditures of any person, firm, partnership, corporation, or association;
Or permits any income return or copy thereof or any book containing any
abstract or particulars thereof to be Seén or examined by any person except
as provided by law; shall be fined under this title, or imprisoned not more -
than one year, or both; and shall be removed from office or employment.®

18 U.S.C. § 1905,

Statutes of general applicability apply to OTs.* The language in 18US.C. § 1905

~ be involved. Therefore, the Trades Secrets Act applies to both categories of OT,

24. SUS.C. § 552, Freedom Of Information Act (F OIA), as amended by FARA (Added
by Working Group.) : :

Purpose of the Statute: To create uniform agency procedures designed to open the

" administrative process to the scrutiny of the public by increasing access to documents in
Government files. : :
S—“mmamﬁondumnmmmbm The act applies to OT documents to the éame
extent as procuremenf contract doéuments.
Analysis: There is nothing in the FOIA that woulq apply to a procurement contract yet
'not apply to an S&T or Section 845/804 OT. The FOIA makes available “records,” which

would cover contract documents as well as any documents memonalizing OTs. 5 U.S.C.

3 As amended Oct. 28, 1992, Pub. L. 102-550, Title XTI, § 1353, 106 Stat, 3570.
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§ 552(a)3). The exceptions to FOIA availability under 5 U.S.C. § 552(b) similarly do not tumn
on the form of the document but rather on the content,

Nevertheless, Section 821 of the National Defense Authorization Act for FY 1997, Pub.
L. 104-201 (effective Sept. 23, 1996) in effact created a new etceptmn to FOIA avallablhty that
may affect OTs differently from contracts, Secnon 821 created new subsecnons 10US.C.
§ 2305 (g) and 41 U.S.C. § 253b(m), which prohibit the release of unsuccessful proposals undér |
the FOIA. “Proposal” is defined in Section 821 as any proposal submitted by a contractor in
response to a solicitation for a competitive proposal. It may be that proposals for OTs are more
likely to be unsolicited or otherwise submitted m a non-competitive context, than are proposals
for traditional procuremeht contracts.” To that extent, unsuccessful OT proposals may be less
likely to be excluded from FOIA coverage. On the other hand, Section 804 of the National
<Defense Authorizati;)n Act for FY 1597, Pub. L. 104-201, which extended Section 845
authorization for thres more years, requires that competitive procedures be used to the maximum
extent possible on Section 845 projects. This may bring more OT proposals within the scope of
the FOIA exception created by Section 821 for normal competitive proposals.

In addition, the National Defense Authoﬁzation Act of 1998, PL 105-85, § 832, 111
Stat. 1629 (1997), to be codified at 10 US.C. § 2371(1), expressly exempts from release under
FOIA the following types of information submitted to DoD in a competitive or noncompetitive
process having the potential for award of an OT: (1) a proposal, proposal abstract, and

supporting documents, (2) a business plan submitted on a confidential basis, and (3) technical
pp g P

¢ Richard L. Dunn, “Using Other Transactions in Cooperative Government-Industry Relationships to
Support the Development and Application of Affordable Technology,” at 6.

17

See, however, footnote 5, supra
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information submitted on a confidential basis. The foregoing types of information are exempt

from release under FOLA for five years after receipt by DoD.

25.  31US.C. § 1304, Judgments, awards, and compromise settlements (Added by
Working Group.)

Purpose of the Statute: To provide an appropriation to pay judgments, awards,
. compromise settlements, interest, and costs under a number of prescribed circumstanées,'

including a board of contract appeals decision,

S ' Conclusion on Applicability: Payment from the Judgment Fund would be

permitted for an OT entered into under Section 2371 or Section 845/804, provided one of the
circumstances described in section 1304 exists.
Analysis: The operative part of Section 1304 is as follows:

(a) Necessary amounts are appropriated to pay final judgments, awards,
compromise settlements, and interest and costs specified in the judgments
or otherwise authorized by law when -
(1) payment is not otherwise provided for;
(2) payment is centified by the Secretary of the Treasury; and
(3) the judgment, award, or settlement is payable--
() under section 2414, 2517, 2672, or 2677 of title 28,
(B) under section 3723 of this title;

(C) under a decision of a board of contract appeals; or

(D) in excess of an amount payable fromi the appropriations
of an agency for a meritorious claim under section 2733 or 2734 of title
10, section 715 of title 32, or section 203 of the National Aeronautics and
Space Actof 19358 §42 U S.C. 2473).

31 US.C. § 1304.
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Provided one of the circumstances listed in (a)(3) exists, the Judgment Fund would be available

in the case of a S&T or Section 845/804 OT.

26. 31 US.C. § 1341, Limitations on expending and obligating amounts, (Added by
Working Group.)

Purpose of the Statute: To prohibit involving the Government in a contract or

obligation for the payment of money in advance of ap appropriation.

Smmmmmm Because the statute applies to “obligations,” in

addition to “contracts,” it would apply to any OTs that commit the Government to expend funds,
Analysis: Section 1341 of title 3 1, the “Anti-Deficiency Act” provides as follows:

(a)(1) An officer or employee of the United States Government or of the
District of Columbia government may not --

() make or authorize an expenditure or obligation exceeding an
amount available in an appropriation or fund for the expenditure or
obligation; :

{B) involve either government in a contract or obligation for the
payment of money before an appropriation is made unless authorized by
law; '

(C) make or authorize an expenditure or obligation of funds
required to be sequestered under section 252 of the Balanced Budget and
Emergency Deficit Control Act of 1985 [2U.8.C. 902] or

(D) involve either government in a contract or obligation for the
payment of money required to be sequestered under section 252 of the
Balanced Budget and Emergency Deficit Control Act of 1985 [2US.C.
902].

(2) This subsection does not apply to a corporation getting amounts
to make loans (except paid in capital amounts) without legal liability of
the United States Government.

(b) An article to be used by an executive department in the District
of Columbia that could be bought out of an appropriation made to a
regular contingent fund of the department may not be bought out of
another amount available for obligation.
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31 U.S.C. §134].

The section applies to any “expenditure or obligation,” regardless of the nature or form of
the instrument or transaction involved. The Comptroller General has applisd the prohibition in a

~ number of circumstances other than contracts.

27. 31 U.S.C. §§ 3801 € seq., Administrative Remedies for False Claims and Statements, -
+ (Added by Working Group.) '

Purpose of the Statute: To provide civil penalties for any person who knowingly

submits a false claim,
&mawmmAmm The coverage of the statute is very broad, and
would appear to include an OT under either Section 2371 o Section 845/804.
Analysis: The Civil False Claims Act js chapter 38 of title 31. A “claim” is defined in
Section 3801(3) as: -

(3) “claim” means any request, demand, or submission --

(AYmade to an authority for property, services, or money

(including money representing grants, loans, insurance, or benefits);
31U.S.C. §3801(3)

If a party to either category of OT submits a false claim, as defined, to the Government,

the administrative sanctions of Section 3801 et seq. would zipply.

28 10 U.S.C. § 23062 and 41 U.S.C. § 254b (Truth in Negotiations Act) (Added by the
Working Group)

Purpose of the Statute: Requires the submission of cost or pricing data on negotiated

contracts in excess of $500,000, as well as for certain subcontracts and contract modifications.

i : Conelusion op Applicability: The statute applies only to procurement

contracts, and therefore does not apply to OTs under either section 2371 or 845/804.
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Analysis: The Truth in Negotiations Act, as amended, provides that an agency must
require offerors, contractors, and subcontractors to submit cost or pricing data for negotiated
contracts and contract modifications in excess of $500,000. The term “cost or pricing data" is
defined as all facts that, as of an agreed upon date, a prudent buyer or seller reasonably would
expect to affect price negotiations significantly, The data must be certified as accurate, complete
and current; the Government j is entitled to a price adjustment if the data prove to be’ defective,
i.e., inaccurate, incomplete, or not current. Certified cost or pricing data are not required to be
submitted when the contract price is based on adeqﬁate price competition, the price is set by law
or regulation, or the contract is for the acquisition of a commercial jtem,

The statutory requirement for the submission of cost or pricing data initially applied only
to the Department of Defense and the National Aeronautics and Space Administration, The
provision, now codified as section 2306a of title 10, was enacted in 1962 as an amendment to the
Armed Services Procurement Act of 1947. Section 2306a is part of Chapter 137 of title 10,
entitled "Procurement Generally.” Although for many years the requirement applied to civilian
agencics by regulation, Congress extended the statute to civilian agencies in section 2712 of the
Competition in Contracting Act of 1984 (CICA), Pub. L. No. 98-369, 98 Stat. 1175, 1181
(1984), which added a TINA requiremeﬁt to Title IIT ("Procurement Provisions") of the Federal
Property and Administrative Services Act, now codified at 4] U.S.C. § 254b.

The legislative history of the originai TINA statute indicates that it was one of a number
of "changes in the law controlling procurement of property and services." §. Rep. No. 87-1884
(1962). The Senate report cited audits by the General Accounting Office disclosing
"unwaﬁmted profits” on defense procurement contracts because of deficiencies in the data used

to price the contracts. Requiring contractors to provide cost or pricing data was designed to
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place the Government on equal footing with the contractor when negotiating prices in a
noncompetitive environment, The reports accompanying CICA indicate that the intent was to

extend the statutory requirement to civiljan agencies and create 2 uniform dollar-value threshold

| requu'ements of TINA to apply oumde; the procurement arena.

Under 10 U.S.C. section 2371, an OT is an instrument other than a contract, grant, or
cooperative agresment that is used to carry out a research project. Generally, the authority may
be used when a "standard contract, grant, or coopérative agreement for such project is not
feasible or appropriate.” 10 US.C § 2371(e}2). OTs for prototypes under 845/804, however,
are not subject to this limitation, Nevertheless, as used in section 2371, "standard contract"
refersto a "procuren;ent contract” under the Chiles Act. Thus, OTs under sections 2371 and
845/804 are a means for carrying out research and acquiring prototypes without using -
procurement contracts. Although OTs under 10 U.S.C, 2371 and sections 845/804 may contain
the elements of common law contracts, under this statutory scheme they are not procurement
contracts,

Based on the Istatutory enactments and their legislative histories, it is clear that the
requirement of TINA for cost or pricing data appljes only to procurement contracts, The

' requirement is part of the generai procurement-related provisions found in chapter 137 of title 10,
L. 8. Code, and Title III of the Federal Property and Admmlstratwe Services Act. "Cost or
pricing data” is defined in terms of the expectations of buyers and sellers in procurement

transactions. The legislative history of TINA indicates that Congress was concemed about

procurement issues, and there is no suggestion that the requirements were intended to apply to
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instruments other than procurement contracts. Because OTs authorized by sections 2371 and

845/804 are not procurement contracts, the requirements of TINA do not apply to them,

29, 41 U.S.C. § 422 (Cost Accounting Standards) (Added by the Working Group)

EIJLD.QS_LQLMM Provides for the promuligation of uniform. standards for

alIocatmg costs to Government contracts, o

mmmmm The stamt;e applies only to procurement
contracts, and therefore does not apply to OTs under 10 U.S.C. 2371 or section 845/804.

Analysis: Section 26 of the Office of Federal Procurement Policy (OFPP) Act of 1974,
41 U.S.C. 422, established withjn OFPP an independent Cost Accounting Standards (CAS)
Board. The Board has the exclusive authority to make, amend, and Interpret cost accounting
‘standards designed to achieve uniformity and consistency in the measurement, assignment, and
allocation of costs to Government contracts. The standards promulgated by the Board must be
used on "all negotiated prime contract and subcontract procurements with the United States in
excess of $500,000." The standards need not be used, however, in an acquisition of commercial
items or when the negotiated price is based on pxjces set by law or regulation.

The legislative history of section 26 indicates that Congress believed there was a need to
update and revise the cost accounting standards promulgated by the predecessor board, which

had gone out of existence in 1980 for lack of an appropriation. See, e.g., S, Rep. No. 424, 100th

contracts, [cite] and there is no indication that Congress intended in 1988 to extend the

applicability of cost accounting standards to other types of arrangements or instruments,
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Under 10 U.S.C. section 2371, an OT :s an instrument other than a contract, grant, or
cooperative agreement that is used to CaITy oL a research project or, under section 845,804 to
carry out weapon system prototype projects. As used in section 2371, “contract” refers to a
“procurement contract” under Chapter 63 of 112 31, U S, Code the so-called Chiles Act. Thus,
sections 2371 and 845/804 provide authority for carrying out research and acquiring prototx pes -
wnhom using procurement contracts, Although OTs under 10 U.S.C. 2371 and sections 845,804
may contain the elements of common law contracts, under this statutory scheme they are not
procurement contracts,

The statute requiring the use of cost accounting standards applies only to procurement

contracts, and therefore does not apply to OTs under sections 23 71 or 845/804. Section 422 of
title 41, U.S.C., was enacted as section 26 of the OFPP Act, a Government-wide procurement
statute. The only i mstrumﬂns referenced in the statute are contracts and subcontracts. In terms

of applicability, section 26 specifically provides that the cost accounting standards promulgated

Procurements." 41 U.S.C. 422(fX2XA) (emphasis added). There is nothing in the legislative
history o suggest an intent that statutory cost accounting standards would be required for use on
other than procurement contracts. Because OTs are not procurement contracts, section 26 of the

- OFPP Act, 41 U.S.C. 422, does not apply to them,
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