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Costs Charged to Other Transactions
Executive Summary

Introduction. This audit was a joint effort involving the Inspector General, DoD, and
the Defense Contract Audit Agency. The Inspector General, DoD, had overall
cognizance for this review.

Other transactions are instruments other than contracts, grants, and cooperative
agreements that are used to stimulate or support research or acquire

a prototype. Other transactions were authorized to reduce barriers to commercial firms
in DoD research, to broaden the technology and industrial base available to DoD, and
to foster new relationships and practices within the technology and industrial base that
supports national security. Other transactions are generally not subject to statutes or
regulations associated with contracts, grants, or cooperative agreements.

The authority to use other transactions for a research project is in section 2371, title 10,
United States Code, “Research Projects: Transactions Other Than Contracts and
Grants.” Section 845 of the National Defense Authorization Act for FY 1994
augmented the other transaction authority to allow development of prototype projects
that are directly relevant to weapons or weapon systems.

From October 1, 1989, to October 16, 1998, the DoD issued 302 other transactions for
research or prototype development, with a total Government and contractor value of
about $7 billion. This is the first review of contractor costs charged to other
transactions in the 10 years of the authority.

Objectives. The overall audit objective was to review the financial and cost aspects of
other transactions. Specifically, we reviewed the costs charged to the other transactions
by the participating contractor(s), and identified whether cost shares were being met.
During the audit, we also quantified the number of contractors participating in other
transactions.

Results, The management of the financial and cost aspects of other transactions needed
improvement.

o Issues were identified with $83.4 million (27 percent) of the $304.3 million
contractor cost share for research other transactions. DoD inappropriately accepted
$60.2 million of prior independent research and development, $19.7 million of
research funded by the Government, and $3.5 million for duplicative equipment
depreciation as contractor cost share. No similar issues were identified with
prototype other transactions. As a result, research contractors were allowed to
reduce their actual cost share and risks under the other transaction. Further, access
to records needs to be clarified and standardized in regulations (Finding A).



¢ DoD officials were not always aware of the actual cost to the Federal Government for other
transactions, This occurs because portions of contractors cost contributions for other
transactions were allocated to other Government contracts through indirect charges of
contractor independent research and development costs. As a result, the Federal
Government, in some cases, paid a greater cost share than shown for the other transactions,
and although not required, DoD reports to Congress did not fully disclose the actual costs
to the Federal Government for other transactions (Finding B).

¢ Research contractors’ accounting treatment of cost shares was inconsistent, and contractors
did not always use provisional overhead rates for other transactions. As a result of the
accounting treatment, 10 contractors were in technical violation of Cost Accounting
Standards for their other Government coniracts, and DoD was prematurely charged at least
$850,000 more than if DoD provisional overhead rates had been used. Also, the majority
of research contractors did not identify benefits from using other transactions (Finding C).

Summary of Recommendations. We recommend that the Directors, Defense Research and
Engineering and Defense Procurement, issue other transaction guidance in DoD directives,
instructions, ot regulations. The guidance should preclude the use of Government-funded
research as contractor cost share; provide for reasonable use charge of contractor assets;
identify how to design an access-to-records clause; identify the roles and responsibilities of the
Defense Contract Audit Agency; provide agreement officers training on the effects of
independent research and development reimbursement on contractor cost shares, require
agreement officers to inform the administrative contracting officer and the Defense Contract
Audit Agency of the award of an other transaction for their review for potential inconsistent
accounting treatment of cost shares, and require contractors to use DoD-approved overhead
rates when available. In addition, reports to Congress for other transactions should show the
effect of independent research and development reimbursements on contractor cost share.

Management Comments. The Directors, Defense Research and Engineering and Defense
Procurement, generally agreed with the recommendations except for the ones related to use of
the Defense Contract Audit Agency and the effect of independent reseaxrch and development
costs. The Directors agreed there was a role for the Defense Contract Audit Agency in other
transactions but did not agree the role should be as broad a requirement to cite the need to use
the audit agency for any required review of contractors. They also disagreed there was a need
for training on the effects of independent research and development reimbursements and
showing in reports the effect of the reimbursements on contractor cost share. A discussion of
management comments on the recommendations is in the Findings section of this report,
comments on the findings and audit responses are in Appendix G, and the complete text is in
the Management Comments section.

Audit Response, The recommendations on use of the Defense Contract Audit Agency for
other transactions, when needed for audits, will only help improve the management of other
transactions. Further, training on the effects of independent research and development costs
can only assist the personnel negotiating other transactions and disclosure of the costs will only
help the DoD explain how other transactions work. We request clarification on the planned
corrective actions for recommendations management concurred with and reconsideration of
management’s position on other recommendations. Comments from the Directors, Defense
Research and Engineering and Defense Procurement, are requested by February 28, 2000.
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Background

History. Other transactions are instruments other than contracts, grants, and
cooperative agreements that are used to stimulate, support, or acquire research
or prototype projects. Other transactions were authorized as a way to encourage
commercial firms to join with the DoD to advance dual-use technology, to
broaden the technology and industrial base available to DoD, and to foster new
relationships and practices within the technology and industrial base that
supports national security. Other transactions are generally not required to
comply with statutes or regulations that are applicable to contracts, grants, or

cooperative agreements. Other transactions do not impose the requirements of
the acquisition regulations established for contracts, including the Federal
Acquisition Regulation and its Supplements, and Cost Accounting Standards.

Research Other Transactions. In 1989, Congress enacted section 2371, title
10, United States Code (10 U.S.C. 2371), which authorized the use of other
transactions for basic, applied, and advanced research projects. Congress
enacted 10 U.S.C. 2371, “Research Projects: Transactions Other Than
Contracts and Grants,” as a 2-year pilot program for the Defense Advanced
Research Projects Agency (DARPA). The National Defense Authorization Act
for FY 1991 broadened the authority to include the Military Departments and
made the authority permanent. In issuing other transactions, the Military
Departments and Defense agencies must ensure that DoD funding does not
exceed that provided by the nonGovernment parties to the maximum extent
practical, and that the research should not duplicate efforts already performed.
Research other transactions are usually issued to a consortium consisting of
private companies, not-for-profit agencies, universities, and Government
organizations (hereafter, contractor(s)). Research other transactions are used to
support or stimulate research and may be used when it is not appropriate or
feasible to use a standard contract, grant, or cooperative agreement,

Prototype Other Transactions. The National Defense Authorization Act of
FY 1994, section 845, augmented the other transactions authority to allow the
use of the authority for prototype projects directly relevant to weapons or
weapon systems. Section 845 was a 3-year pilot program allowing DARPA to
use other transactions for prototype projects. The National Defense .
Authorization Act of FY 1997, section 804, further broadened the authority to
include the Secretaries of the Military Departments and other officials
designated by the Secretary of Defense. The authority to use prototype other
transactions was extended until September 30, 2001. A prototype other
transaction does not require cost sharing by the contractor(s), requires the use of
competitive procedures to the maximum extent practical, and may be used even
when a traditional contract would be feasible or appropriate. In FY 1997, the
Commercial Operations and Support Savings Initiative (COSSI) Program started
using prototype other transactions to develop commercial products to reduce
system costs. Thirty of the 97 prototype other transactions awarded, valued at




$102 million, were for the Conumercial Operations and Support Savings
Initiative Program. Funds were not appropriated for COSSI n FY 1998,
however, funds were appropriated for FY 1999,

DoD> Guidance for Using Other Transactions. DoD guidance for other
transactions is determined by whether the principal purpose of the other
transactions is to support or stimulate research or to develop a prototype. The
Director, Defense Research and Engineering (DDR&E), is responsible for other
transaction guidance for research. The Director, Defense Procurement (DDP),
is responsible for other transaction guidance for prototype development.

Research Other-Transaction Guidance. In-1994; the DPDR&Eissved

interim guidance to the Military Departments and DARPA on using research
other transactions to support or stimulate research efforts. The DDR&E
updated the 1994 guidance in memorandums issued in December 1997, March
1998, and February 1999, as a result of legislative changes and lessons learned
by using the agreements. The updated guidance adopted the term “technology
investment agreements” for other transactions and cooperative agreements used
by DARPA and the Military Departments. The DDR&E plans to incorporate
the memorandum guidance in DoD 3210.6-R, “DoD Grant and Agreement
Regulations,” April 1998,

Prototype Other Transaction Guidance. In his memorandum of
December 14, 1996, “10 U.S.C. 2371, section 845, Authority to Carry Out
Certain Prototype Projects,” the Under Secretary of Defense for Acquisition and
Technology issued guidance for prototype other transactions. The memorandum
implemented statutory requirements, established reporting requirements, and
emphasized the importance of good business sense and appropriate safeguards to
protect the Government’s interest. The memorandum also lists statutes that may
not necessarily apply to section 845 other transactions. In October 1997, the
DDP issued a memorandum providing guidance for assigning identification
numbers and collecting data for section 845 other transactions. On October 23,
1998, DDP issued a memorandum in response to Inspector General, DoD,
recommendations. The October 1998 memorandum required agreement officers
to adjust payable milestones when necessary, ensure receipt of progress reports,
and to ensure that final technical reports are sent to a central depository. The
Defense Acquisition Deskbook includes a guide that contains nonmandatory
procedures for using prototype other transactions.

DoD Directive System. DoD Directive 5025.1, “DoD Directive
System,” June 24, 1994, states that policy memorandums must be reissued as
DoD issuances within 90 days. Because the memorandums were never
incorporated into a DoD directive, instruction, or regulation, the guidance in the
memorandums on research and prototype projects is nonmandatory. As a result,
public law applicable to other transactions is the only mandatory guidance.

Even though the Federal Acquisition Streamlining Act of 1994, required the
Secretary of Defense to issue regulations on other transactions, none were
issued.




Use of Other Transactions. The Military Departments, DARPA, and Defense agencies
issued other transactions for research (10 U.S.C. 2371) and prototypes (10 U.S.C. 2371,
section 845), as shown in Table 1. Appendix B provides the details by awarding
organization as reported to Congress.

Table 1. Research and Prototype Other Transactions Issued

FY 1990-1995 FY 1996 FY 1997 FY 1998 Total
2371 845 2371 845 2371 845 2371 845 2371 845
96 7 35 8 16 45 58 37! 205 97!
Value
(millions)

$1,814.3 $306.9 $430.7 $55.2 $148.6 $360.0 $499.3 $3,384.9' $2,892.9 $4,107.0'

The Inspector General, DoD, developed a database of other transactions issued by DoD.
In the database, participating contractors were classified as (raditional or new contractors
performing services for DoD based on whether the Defense Contract Audit Agency had
performed incurred costs or refated reviews at the contractor location. We also searched
the Defense Contract Action Data System (DD350) to determine whether the contractors
performed research on cost-type contracts with DoD. The Inspector General, DoD,
database refiects all FY 1990 to FY 1997 other transactions and modifications as of
September 30, 1997, and initial awards in FY 1998. Participating contractors or
subcontractors were identified from the original other transaction or later modifications.
Table 2 shows the DoD cost shares going to new and traditional DoD contractors. For
research other transactions, cost shares were based on the funds provided by contractors as
identified in the agreements. For prototype other transactions, the DoD cost share was
equally divided by the number of participating contractors because the other transaction did
not always identify the DoD cost share provided to each participating contractor.

Includes two prototype other transactions issued October 16, 1998, for the Evolved Expendable Launch
Vehicle program by the Air Force that had FY 1998 agreement numbers with a DoD and contractor value of
$3.0 billion,




Table 2. Participation by New and Traditional Contractors

DoD Cost DoD Cost Share to DoD Cost Share to

Type of Other Share New Contractors Traditional Contractors
Transaction (millions) (millions) percent (millions) percent
Research $1,532 $429 28.0 $1,103  72.0
Prototype® $2,102 $115 5.0 $1,987 950
Total $3,634 $544 $3,090

One of the reasons that other transactions are used for research is to obtain services
from the commercial sector, which normally does not do business with the Government
because of Government procurement regulations and policies. Tables 3a and 3b
provide the totals of new contractors and traditional contractors from FYs 1990 through
1998 for research and prototype other transactions. Appendix C provides the total of
new contractors by fiscal year.

An analysis of the research other transactions shown in Table 3a shows that 25 percent
of all contractors that participated in the research agreements were new contractors.
The remaining 75 percent of the research participants were traditional Defense
contractors or nonprofit universities or organizations.

Prototype other transactions rely more heavily on traditional DoD contractors (Table 2
and Table 3b). In addition, on February 27, 1999, in response to the Strom Thurmond
National Defense Authorization Act for FY 1999, DoD submitied a report to the
congressional Defense Committees on the use of prototype other transactions that
identified the number of other transactions issued and DoD and contractor cost-share
contributions.

2 Included in the prototype values are the two other transactions issued October 16, 1998, for the Evolved
Expendable Launch Vehicle program by the Air Force, The Air Force cost contribation was
$500 million to each contractor, and the two contractors planned to contribute a total of $2 billion.
Excluding this program from the prototype values in Table 2 would result in a DoD) cost share to new
contractors of 10 percent (as opposed to 5 percent) and 90 percent {as opposed to 95 percent).
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Table 3a. New and Traditional Contractor Participation
for Research Other Transactions

1690-1993 1994 1995 1996 1997 1998  Total

New Contractors (Net)' 29 54 41 23 7 26 180
New Contractors (Total)*> 30 58 53 25 9 28 203
Traditional

Contractors (Total) 104 168 132 95 31 77 607
Total Contractors 134 226 185 120 40 105 810

! New contractors that had not done cost-based research and development with DoD previously. New
contractors are counted only once even if they participated in more than one other transaction.

 Total of new coniractors that had not performed cost-based research and development before. A new
contractor is counted more than once if performing on more than one other transaction.

Table 3b. New and Traditional Contractor Participation
for Prototype Other Transactions

1994 1995 1996 1997 1998 Total

New Contractors* 0 2 2 32 24 60
Fraditional
Contractors (Total) 10 16 39 66 93> 224

! New contractors that had not done cost-based research and development before.
? There were no duplicate contractors.
¥ Includes the two prime contractors for the Evolved Expendable Launch Vehicle program,

Officials in the Office of the Secretary of Defense believe that one sign of
success of other transactions is demonstrated by the number of agreements that
have new contractor participation. Table 1 identifies that 205 research other
transactions were issued from FY 1990 through FY 1998, Of the 205 research
other transactions, 114 included a new contractor that had not previously
participated in a cost-type effort with DoD. Table 1 also identified that

97 prototype agreements (including the 2 other transactions for the Evolved
Expendable Launch Vehicle program) were awarded. Of the 57 prototype other
transactions, 88 included traditional DoD contractors and 34 included a new
contractor.



Objectives

The overall audit objective was to review the financial and cost aspects of other
transactions, Specifically, we reviewed costs charged to other transactions by
contractor(s), and identified whether cost shares were being met. During the
audit, we also quantified the number of contractors participating in other
transactions. Appendix A describes the audit scope and methodology and prior
audit coverage.




A. Contractor Cost Sharing

We reviewed five research other transactions that had a contractor cost
share of $304.3 million and identified issues of concern with

$83.4 million (27 percent). The issues involved DoD acceptance of
$60.2 million of contractor prior independent research and development
(IR&D), $19.7 million of research funded by the Government, and

$3.5 million for duplicative equipment depreciation as contractor cost
share, We did not identify these issues for the two prototype other
transactions included in this review. The research other transactions
issues partly resulted from the DARPA interpretation of 10 U.S.C. 2512
(since repealed) as it related to contractor cost share, and a lack of
definitive guidance and oversight of the process. As a result, the reports
to Congress did not identify the reduced contractor cost share and risk
under the other transactions, and the reports understated the cost to the
Federal Government for research efforts.

Background

Section 2371, title 10, United States Code (10 U.S.C. 2371), requires cost
sharing by contractors for research other transactions whenever practical; cost
sharing for prototype other transactions is not required. Cost sharing is required
to share the cost risks associated with research efforts and to ensure that
contractors have a vested interest in the effort’s success. Contractor cost
sharing may consist of cash, cash equivalents, in-kind contributions, or current
IR&D contributions. Cash equivalents represent the cost of acquiring material,
buying equipment, and paying for labor costs associated with the research
effort, In-kind contributions can also include labor cost, leases, special
equipment, the value of goods and services, and the value of previously
developed software or intellectual property. Current IR&D contributions are
research efforts supported by contractor funds that apply to the other transaction
effort. A portion of contractor IR&D is paid by DoD and other Federal
agencies through indirect charges if other Government contracts are performed
by contractor business segments. Contractors are reimbursed by DoD for IR&D
based on the annual ratio of Government business to commercial business.
Traditional DoD contractors for research that treated their cost share as an
IR&D effort had an average Government business base of 64 percent and the
reimbursement rate for 8 of the 21 contractors reviewed was more than

80 percent.

Evaluation of Other Transaction Agreements

The Defense Contract Audit Agency (DCAA) evaluated seven other transactions
(five research and two prototype) in agreed-upon procedures for the Inspector
General, DoD. The Federal Acquisition Regulations, cost principles, and cost
accounting standards generally do not apply to other transactions, therefore
standard contract audit procedures do not apply. The agreed-upon procedures




included reviews of billings, incurred costs, in-kind contributions and the basis
of their valuation, indirect rates, the accounting system and practices, and
compliance with the terms of the agreement. The seven other transactions
consisted of contractors or universities that created consortiums or prime and
subcontractor arrangements to perform research or to develop prototypes. The
other transactions involved 77 contractors, interdivisional entities,
subcontractors, universities, and nonprofit organizations (contractor(s)). DCAA
evaluated 37 of the 77 contractors. Of the 37 contractor or their segments

(34 of the 37 were different contractors); 28 contractors were on research other
transactions and 9 contractors were on prototype other transactions.

Table 4, Value of Other Transactions Reviewed
(in millions)

DoD Contractor
Dollars Percent Dollars  Percent Total
Research cost share  $190.3 38 $304.3 62 $494.6
Prototype cost share $474.5 04 $ 29.5 6 $304.0
Total $664.8 $333.8 $998.6
Cost share reviewed $754.5
Percentage of research cost reviewed by DCAA 76
Percentage of prototype cost reviewed by DCAA 76

Details of other transactions reviewed and Do) and contractors’ cost shares are
in Appendix D. '

The DCAA evaluation identified issues of concern with contractor cost share for
research other transactions. The DCAA did not find similar issues with the
prototype agreements because these coniractors treated the other transactions in
the same manner as a DoD contract, and the prototype other transactions
reviewed either did not require cost sharing or the cost did not reach the cost
ceiling requiring the contractor to share costs. Finding C discusses accounting
problems and other problems with research and prototype other transactions,

Contractor Cost Share and Financial Risks

DCAA reported that research contractors included prior IR&D, prior and
current Government-funded research and development, and charges for fully
depreciated items or overvalued assets as their cost share. This overstated the
contractors’ actual cost share and understated DoD financial risks associated
with the research.




Table 5. Elements of Contractor Cost Share

Contractor cost share $304,275,546 100 percent
Less:
Prior IR&D 60,211,690
Prior Government funded 6,127,468
Current Government funded 13,569,000
Depreciable equipment 3,460,948
Subtotal 83,369,106 27 percent
Revised contractor cost share $220,906,440 73 percent

The research contractors in Table 5 were actually at risk for $220.9 million
instead of $304.3 million. Also, reports to DoD and Congress overstated the
research to be achieved with contractor funds by $83.4 million (27 percent).

Prior IR&D and Government-Funded Research. DCAA reported that

10 contractors participating in research other transactions provided

$60.2 million of prior IR&D and $6,1 million of prior Government-funded
research as contractor cost share. The inclusion of prior IR&D and Government
research that was already paid by DoD was permitted by DARPA; however, it
was inappropriate because it did not advance research efforts, did not meet the
intent of cost share under 10 U.S.C. 2371, and reduced contractors’ financial
risks. Appendix E shows the effect on cost sharing for three research
agreements.

Commercial-Military Integration Partnership Program Other
Transaction. For example, a consortium for “Affordable Composites for
Propulsion Cooperative Arrangement,” (MDA972-94-3-0029), used prior
contractor IR&D ($59.6 million), prior and current Government-funded
research ($19.7 million), and depreciated equipment ($1.7 million) as its cost
share. The research other transaction was for $370 million, the contractors’
cost share was $240 million (65 percent), and DARPA provided the remaining
$130 million (35 percent). The value of the prior IR&D and Government-
funded research used as the contractors’ cost share affected the actual cost share
and cost risk. However, the contractors in the consortia were allowed to reduce
their cost share to 55 percent by using prior IR&D, Government-funded
research, and charges for depreciated equipment.

Dob Contractor
Dollars Percent Dollars Percent Total
(millions) (millions)
Agreement Cost Share 130 35 240 65 $370
Revised Cost Share 130 45 159 55 $289

DARPA officials were aware that the consortium’s cost share included prior and
current Governmeni-funded research. The DARPA officials stated that the
research other transaction was issued under Section 2512, title 10, United States
Code (10 U.S.C. 2512), “Commercial-Military Integration Partnership.”




DARPA officials stated that the statute required the Secretary of Defense to
ensure that the amount of funds provided by the Secretary (as opposed to the
Government) under the partnership did not exceed the limits established in the
statute. DARPA officials interpreted the statute to apply only to DoD funds;
therefore, DARPA believed other Government-funded research was allowable as
contractor cost share. Section 2512 was repealed in 1996.

The DARPA solicitation allowed contractors to use other Government efforts as
part of the contractors’ cost share. The solicitation was silent about charging
prior IR&D. Section 2512, Title 10, United States Code, did not state that other
Government efforts and prior IR&D could be used as part of the contractors’
cost share. The DARPA interpretation of the statute allowed prior JR&D and
other Government-funded research as part of contractor cost share, but the
allowance did not advance research and it distorted the actual expenditures for
research. DARPA stated that every Member of Congress received a copy of the
program information package on the Technology Reinvestment Project that
allowed the use of prior IR&D and Government-funded research, but that
DARPA received no objection from Congress. However, DARPA did not
explain the effect on contract cost share of including prior IR&D and other
Government-funded research contracts to Congress, as does this report.

Defense Dual-Use Critical Technology Program Other Transaction.
Another research other transaction, “Precision Laser Machining Consortium”
(MDA972-94-3-0020), had a cost share of $75.2 million, with the contractor
providing $38.1 million (51 percent) and DARPA providing the remaining
$37.1 million (49 percent). DCAA reported that $507,000 of the contractor’s
$38.1 million cost share was associated with prior IR&D, and $1.2 million was
associated with fully depreciated equipment. As a result, the consortium’s
actual cost share was $36.4 million, or 50 percent, of the estimated research
costs as shown below.

DoD Contractor
Dollars Percent Dollars Percent Total
(millions) (millions)
Agreement Cost Share  37.1 49 38.1 51 $75.2
Revised Cost Share 37.1 50 36.4 50 $73.5

The research other transaction was issued under 10 U.S.C. 2511, “Defense
Dual-Use Critical Technology Program,” and other transaction authority of
10 U.S.C. 2371, Section 2511 requires that funds provided by the Federal
Government for a project conducted under the program may not exceed

50 percent of the projected cost.

The May 1996 report of the Senate Committee on Armed Services,
accompanying the National Defense Authorization Act for FY 1997, stated that
costs of prior IR&D efforts by contractors should not be counted as cost share.
In December 1997, in response to the Senate report, DDR&E issued
memorandum guidance that prohibited the acceptance of contractor prior IR&D
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as contractor cost share and stated that only additional contractor IR&D efforts
would be allowed. The DDP issued similar nonmandatory guidance in the
Defense Acquisition Deskbook for prototype other transactions.

In commercial business where risk is shared on research, participant No. 1
would not let participant No, 2 put up research that was funded by participant
No. 1 as its cost share, The DoD should not allow contractors to use
Government-funded research and development efforts as contractor cost share,
and guidance should be issued to preclude its use.

Facility and Equipment Charges

DCAA reported that nine research contractors used $3.5 million of rental
expenses for existing assets and software as the contractors’ cost share. These
facilities and equipment charges were also charged to the contractors’ overhead
accounts, and using these items as cost share represents the same cost claimed
twice. For example, DCAA reported that one research contractor’s cost share
included $282,055 as the fair market value of facilities and equipment, of which
$193,048 was charged to the other transaction. The contractor estimated the fair
market value of facilities and equipment and allocated the value as rental usage
over the period of performance of the other transaction. DCAA also identified
that the fair market value reflected the cost of purchasing new equipment;
however, in many cases, the facilities and equipment were fully or partiaily
depreciated assets that were originally purchased under other Government
contracts. In addition, DCAA reported that the research_contractor’s fair market
value estimates were not fully supported and, in some cases, exceeded the initial
purchase price. This condition would not occur in a regular contract because
there is adequate guidance that allows only a reasonable charge for a fully
depreciated item and provides guidance on how to calculate the charges.
However, no guidance exists on how to determine the appropriate charges for
fully depreciated or overvalued equipment for other transactions.

Actual Costs Reporting

DCAA identified one research contractor that reported an other transaction cost
of $3,599,816; however, the actual cost was $3,284,816. The difference of
$315,000 represented the double counting of in-kind contributions because the
research contractor included the $315,000 in both the contractor-incurred costs
billed to the other transaction and also as in-kind contributions. Without the
DCAA evaluation, this misreporting would not have been identified.

11



Actions Needed

We reviewed 5 research other transactions, with a total value of $560 million,
out of a universe of 205 research other transactions, valued at $2.9 billion.
Because this was the first evaluation of costs charged to other transactions,
DARPA participated in the selection. The review identified issues with
$83.4 million out of $304.3 million of the contractors' cost share for the

5 research other transactions.

DDR&E nonmandatory guidance prectudes using prior IR&D, and research and
development efforts funded by DoD or another Government organization as
contractor cost share. DDP nonmandatory guidance preclude using prior IR&D
but does not prohibit contractors from using research and development efforts
funded by DoD or another Government organization. Neither DDR&E or DDP
guidance discuss fully depreciated or overvalued assets. Contractor use of
Government-funded research and development and fully depreciated or
overvalued assets as part of their cost share reduces the contractor’s cost risk
and is not in accordance with the spirit of cost sharing. To resolve the issues,
DDR&E and DDP need to issue additional guidance. Although these issues
were not found in the prototype other transactions at the time of the DCAA
review, we believe it would be prudent to issue guidance to prevent potential
future issues.

Congressional Reporting and Research Achievement

DoD reports the use of other transactions annually to the House and Senate
Committees on Armed Services. DoD overreported the benefits of research
other transaction by about $83.4 million because prior IR&D expenditures,
Government-funded research and development, and fully depreciated and
overvalued assets were used as contractor cost share. Similar issues were not
found for prototype other transactions. The overreporting misrepresents
contractor investment and actual research achieved because there was no
additional research for the $83.4 million. Because we reviewed only 5 of
205 research other transactions, the total amount of overreported benefits is
unknown.

The incorrect reporting of contractors cost share also overstated the actual cost
of research achieved. If other transaction costs were accurately reported,
Congress, DoD, and contractors would better understand the true cost of
achieving goals for different research areas. Finding B contains additional
concerns we identified in the reports to Congress.

Access to Records Provisions

Other transactions are issued without many of the controls and safeguards
associated with contracts and grants. In addition, the Military Departments and
Defense agencies issued other transactions without establishing uniform audit

12




and access-to-records provisions. The seven other transactions identified a
variety of andit provisions; three provided for a Government representative to
evaluate costs, three provided for either a Government representative or
nonGovernment auditor (independent public accounting firm) to evaluate costs,
and one provided for only nonGovernment auditors to review costs. The variety
of audit provisions did not comply with DoD audit pelicy, did not consider the
use of DCAA audit resources, and did not consider provisions of the Single
Audit Act. This problem was initially reported in the “Award and
Administration of Contracts, Grants, and Other Transactions Issued by the
Defense Advanced Research Projects Agency,” Inspector General, DoD, Report
No. 97-114, March 28, 1997. The Inspector General, DoD, and DDR&E
agreed that this andit would help provide the basis for establishing audit
provisions for other transactions.

Audit Policy. DoD Directive 7600.2, “Audit Policies” (the Directive),
February 2, 1991, states that DoD Components will not contract for audit
services unless the audit expertise is not available in DoD audit organizations.
The Directive also requires DolD Components to obtain approval from the
Office of the Inspector General, DoD, before they contract for audit services.
Since issuance of the Directive, the Office of the Inspector General, DoD, has
issued written and oral guidance to the Military Departments, the Audit Chiefs
of the Military Departments, the Under Secretary of Defense for Acquisition
and Technology, and the Under Secretary of Defense (Comptroller) that DoD
Components must obtain approval from the Inspector General, DoD, before
releasing solicitations for audit services from nonGovernment sources. The
Inspector General, DoD, issued the guidance to ensure the appropriate use of
nonGovernment auditors and to ensure compliance with applicable auditing
standards. DoD Directive 7600.2 is under revision and will incorporate the
specific requirement for the Office of the Inspector General, DoD), review and
approval of any statements of work for contract audit services.

None of the four other transactions issued by DARPA, whose provisions
allowed the use of nonGovernment auditors, obtained prior approval from the
Inspector General, DoD. We asked how DARPA planned to use the audit
provisions citing independent public accounting firms, DARPA officials stated
that it had no plans to use the audit provisions, had no mechanism to hire
auditors, and had no funds to pay the auditors without reducing the funds
available for the research or prototype other transactions. Acquisition personnel
are not usually expected to be aware of DoD Directive 7600.2. It would help if
personnel issuing other transactions understood the audit policy so that future
problems would be precluded. Therefore, other transaction guidance should
reference the Directive and synopsize its provisions.

DCAA Audit Resources. DCAA is the primary contract audit agency for DoD
and many other Federal agencies, and it has the expertise to provide financial
advice and audit costs associated with DoD-funded efforts. DCAA is responsible
for performing contract audits for DoD and providing accounting and financial
advisory services on contracts and subcontracts to all DoD Components. DCAA
maintains audit staffs at numerous DoD contractor sites and conducts routine
evaluations of contractor accounting systems and internal controls, assists in
establishing provisional overhead rates, and performs final cost audits. DCAA
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also performs audits at many contractor sites whose DoD business does not dictate
resident offices. From 1997 to 1999, DCAA has conducted reviews at over

1,900 commercial contractors that were new to doing business with DoD. The
DCAA reviews include cost or fixed price proposal evaluations, audit of costs on
cost reimbursable contracts, review of fixed price contract progress payments, and
preaward accounting system reviews. Other transactions have expanded from
DARPA to include the Military Departments and defense agencies. In addition,
the Defense Contract Management Command assists in administering these
agreements in ways that are both different and similar to their administration of
contracts, The DCAA is also a valued part of the acquisition corps and has been a
major part of the acquisition reform effort in DoD. As part of acquisition reform,
DCAA has been evolving its role and its services available. Guidance for
prototype other transactions mentions DCAA and states that DCAA could provide
financial services, provide the status of the contractors’ accounting systent, and
help the agreement’s officers determine a fair and reasonable price; however,
guidance on the use of DCAA is not mandatory. Guidance for research other
transactions makes no reference to DCAA services in the overall strategy for use
of agreements. DCAA can provide many services other than traditional audits,
such as helping agreement officers to properly value assistance-in-kind, evaluate
and research the labor and other rates for traditional or nontraditional DoD
contractors or the commercial business segments of traditional DoD contractors,
and evaluate risk and materiality in agreements. Expanded definitions and
purchases of commercial items are part of DoD acquisition reform changes, as are
other transactions. In the FY 1999 National Defense Authorization Act, DoD was
directed to determine the role and responsibility of DoD support organizations, of
which DCAA is one, in procedures for determining the price reasonableness for
commercial spare parts. We believe a similar type action was needed for other
transactions. DoD needs to issue guidance that cites the availability, roles,
services, and responsibilities that DCAA can contribute to other transactions,
Other transactions started out in DARPA without a role for DCAA or the Defense
Contract Management Command, but the Defense Contract Management
Command was brought in on a parinership basis to help improve the use of other
transactions. A similar role should be defined for DCAA because DCAA provides
services for the negotiation, administration, and settlement of contracts and
subcontracts. DCAA can also provide assistance to other transaction officers on
valuing in-kind contributions, determining a reasonable charge for fully
depreciated assets, and assisting in verifying whether the terms and conditions of
the other transactions were met. Table 2 shows that 85 percent (research and
prototypes combined) of all DoD cost share funding is provided to traditional DoD
contractors, which makes defining a role for DCAA more important.

Single Audit Act. The Office of Management and Budget Circular A-133,
“Audits of States, Local Governments, and Nonprofit Organizations,”
implements the Single Audit Act Amendments of 1996 (Public Law 104-156).
The Single Audit Act streamlined and improved the effectiveness of Federal
award audits and reduced the audit burden on States, local governments, and
nonprofit organizations. The Single Audit Act requires audits of Federal awards
to be performed in accordance with Government Auditing Standards; to include
reviews of financial statements, expenditures, and internal controls; and to
comply with contract or grant provisions. Circular A-133 also defines agency
responsibilities for conducting audits under the Single Audit Act. The Single
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Audit Act provides for annual and program-specific audits, and its provisions
should be applied to funds received by educational and nonprofit institutions for
other transactions. The annual gudits already examine all Government funds
received on contracts, grants, and cooperative agreements, and they serve as a
basis for program managers to determine whether the necessary internal controls
are in place and are effective. The DoD guidance on other transactions should
reference DoD Directive 7600.10, “Audits of State and Local Governments,
Institutions of Higher Education, and Other Nonprofit Institutions,” May 20,
1991, which shows that funds received by an institution of higher education or
nonprofit organization from an other transaction would be subject to the
provisions of the Single Audit Act. As a proponent of DoD Directive 7600. 10,
the Inspector General, DoD, will modify the Directive, as appropriate, to
reference other transactions, DDR&E and DDP should explain in regulations
for other transaction how the agreements will be incorporated in the Single
Audit Act for nonprofit institutions and universities.

Policy Needed for Access to Records. The DARPA provision allowing access
to records for the seven other transactions did not specifically state whether
DoD had access to contractor records to verify whether the terms and conditions
of the other transactions were satisfied. In addition, DARPA officials stated
that they did not plan to use the provisions to audit these agreements. The DoDd
had not issued guidance on providing a good access-to-records clause for other
transactions. The access-to-records clause would be used to verify the terms
and conditions of the other transaction. The access-to-records clause should
permit access by the other transaction agreement officer, his or her designee, or
an auditor based on the terms, conditions, materiality, and risks involved with
the other transaction. Other transactions that include fixed prices, low risk,
adequate financial reporting, contractors with excellent past performance, and
contractors with adequate business systems may require minimal access to
records, Conversely, other transactions that include large amounts of funds, are
cost based, include contractors with below average past performance, or
contractors with inadequate business systems may require a more detailed
access-to-records clause. DCAA can assist the agreement officer in judging risk
and materiality and can provide professional advice on writing an access-{o-
records clause so that DoD can actually access the needed contractor records,
when and if they are needed. Not every other transaction will need an audit.
Putting in an access to records clause does not mean an audit will occur. The
inclusion of an appropriate access-to-records clause to verify terms and
conditions and to use DCAA resources when audits are needed at contractors
makes good business sense, acts as a deterrent to procurement scandals, and
helps protect the public trust in DoD acquisition programs.

The Conference Report (HR 106-301) for the National Defense Authorization
Act for FY 2000 states that the General Accounting Office shall be provided
access to records for any party to a prototype other transaction that is valued in
excess of $3 million, The access to records for the General Accounting Office
shall not apply with respect to a party that has not entered into any other
transaction that provides for audit access by a Government entity in the year
prior to the date of the other transaction. The head of the contracting activity
can waive the General Accounting Office audit access if a determination is made
that it would not be in the best interests of the Government and notification of
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the waiver is sent to Congress and the Comptroller General. The support
DCAA would provide to agreement officers is different than what the General
Accounting Office would use access to records for. The congressional action
shows there is an interest in providing audit access to other transactions and that
we believe the DoD should move forward in involving the DCAA in other
transactions.

The Acquisition Deskbook guide on prototype other transactions contains some
nonmandatory audit guidance for prototype projects and states that other
transactions should provide for access to financial records. An adequate access-
to-records clause would also be beneficial and would protect DoD and the
contractor if either party terminated the agreement. Termination seitlements of
the other transaction could occur if the contractors in the consortium disagree, if
the research does not provide beneficial results commensurate with expenditures,
if research priorities shift, or if a participant defaults. Terminations are often
based on actual costs incurred and noncancellable obligations and could include
license costs. Access to financial records and use of DCAA for reviewing costs
on a terminated other transactions makes sound business sense.

Recommendations, Management Comments, and Audit
Response

A. We recommend that the Directors, Defense Research and Engineering
and Defense Procurement, include in DoD directives, instructions, or
regulations other transaction guidance that:

1. Precludes using Government-funded research and overvalued
assets and provides a reasonable-use charge for fully depreciated assets as
contractor cost share.

Management Comments. DDR&E partially concurred. DDR&E stated that
guidance in the existing Technology Investment Agreements memorandum
required recipients to provide their cost share from non-Federal resources and,
therefore, additional guidance was not needed. DDR&EFE concurred with
providing guidance on the use of fully depreciated assets as recipients’ cost
share. DDR&E will issue its guidance in a DoD Instruction 4 months after the
issuance of the final audit report.

DDP concurred with the recommendation. DDP stated that the Under Secretary
of Defense for Acquisition, Technology, and Logistics was considering issuing a
Directive mandating the use of the prototype other transaction Guide. DDP
stated that the Guide would include restrictions on research and development
funded as a direct cost under a Government contract, grant, or other agreement
from being used as contractor cost share. In addition, the Guide would include
factors to consider in determining usage charges for fully depreciated assets,
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Audit Response. DDR&E comiments were partially responsive. We agree that
DDR&E issued memorandum guidance for Technology Investment Agreements
that states “to the maximum extent practicable, the non-Federal parties carrying
out the research project under a Technology Investment Agreement are to
provide at least half of the costs of the project from non-Federal resources that
are available to them (unless there is specific authority to use other Federal
resources for such cost sharing).” However, this guidance does not prohibit the
use of Government-funded research as contractor cost share; the guidance
implies that Federal resources should not be used as contractor cost share.
Therefore, guidance is needed to prohibit the use of Government-funded
research as contractor cost share. The required guidance needs to be issued in a
DoD directive, instruction, or regulation. DoD Directive 5025.1, “DoD
Directive System,” June 24, 1994, states that policy memorandums are valid for
only 90 days and that the memorandums must be subsequently incorporated into
a DoD directive, instruction, or regulation to require the guidance to be
mandatory.

DDP comments were partially responsive. The DDP will issue guidance that
restricts the use of Government-funded research and development as contractor
cost share usage charges which is responsive to the recommendation. However,
the DDP comments indicated that DDP is considering issuing a Directive that
will implement a Guide. According to DoD Directive 5025.1, “DoD Directive
System,” a Guide only provides information. DDP needs to be more specific as
to how and when it plans on issuing the agreed upon ggidance.

Therefore, we request additional comments from DDR&E and DDP that
specifically address whether planned guidance will be issued in a directive,
instruction, or regulation and DDP needs to state when the guidance will be
issued. _

2. Identifies how to design an appropriate access-to-records clause to
verify the terms and conditions of the agreement. Guidance should include
consideration of risks, materiality, funding involved, contractor past
performance, adequacy of contractor business systems, and methodology of
payment (cost based or performance based), and the need to verify
Government and contractor cost share contributions. The guidance should
reference and describe the application of DoD Directive 7600.2, “Audit
Policies,” and DoD Directive 7600.10, “Audits of State and Local
Governments, Institutions of Higher Education, and Other Nonprofit
Institutions.”

Management Comments. DDR&E partially concurred. DDR&E stated that it
would issue guidance on the Single Audit Act (DoD Directive 7600.10) but that
it was unclear on whether DoD Directive 7600.2 applied to assistance
instruments (as opposed to a procurement contract), However, DDR&E stated
that it would issue guidance to DoD Components to coordinate with the
Inspector General, DoD, when DoD Components contract with non-Federal
auditors or when the recipient (contractor) hires an independent auditor to
conduct an audit on behalf of the Government. DDR&E stated that it would
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work with the Inspector General, DoD, to design a coordination process that
does not delay negotiation of other transactions and would issue the guidance
within 4 months after issuance of the final audit report.

DDP partially concurred with the recommendation. DDP stated it would issue
guidance on access to records and the factors to be considered. However, DDP
stated that guidance must be flexible in incorporating DoD Directive 7600.2.
DDP stated that it would work with the Inspector General, DoD, to establish
guidance with regards to DoD Directives 7600.2 and 7600.10, and would
provide the Inspector General with an annual list of any independent auditors
used.

Audit Response. The DDR&E and DDP comments were partially responsive.
The Inspector General, DoD, is responsible for providing audit policy for DoD.
The DoD audit policy is that, with the exception for the Single Audit Act,
military departments and Defense agencies will not contract for audit services
unless the audit expertise is not available within DoD. This audit policy applies
to other transactions. DCAA is the preferred audit service provider for reviews
of contractor records and because many of the other transactions are awarded to
contractors where DCAA already has audit cognizance, the use of non-Federal
auditors would duplicate audit effort and companies’ resources would be wasted
by having to comply with multiple sets of auditors. Therefore, any audit
guidance issued by DDR&E or DDP must state that DCAA is the preferred
audit service provider for other transactions and exceptions to the policy must be
obtained from the Office of the Inspector General prior to soliciting any
non-Federal audit services. The Inspector General, DoD, will update DoD)
Directive 7600.2 to specifically identify contract-like instruments such as other
transactions.

We request DDR&E and DDP to reconsider their position and provide
additional comments in response to the final report.

3. Identifies the roles and responsibilities that the Defense Contract
Augit Agency has for other transactions and the services it can provide to
agreement officers. The guidance should be developed in coordination with
the Agency and state that agreement officers should use the Agency to
verity terms and conditions of other transactions unless approval has been
received from the Inspector General, DoD, to obtain the services of
non-federal auditors,

Management Comments. DDR&E partially concurred. DDR&E stated that it
would provide guidance on the DCAA role and would develop the necessary
language in coordination with DCAA. DDR&E also stated that it would not
issue guidance that explicitly states that DCAA will be used to verify recipients’
(contractors) compliance with agreements even though DCAA may be present at
the contractor, DDR&E stated that audit policy should not be more restrictive
than existing policy for the DoD grants and cooperative agreements issued in
1998 in Part 34, “Administrative Requirements for Grants and Agreements with
For-Profit Organizations.” DDR&E said that policy provides that any for-profit
recipient that expends $300,000 or more per year in Federal awards shall have
an audit. The recipient may use audits performed by the DCAA or other
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Federal auditors, or may rely on a combination of non-Federal and Federal
auditors in a coordinated audit approach. The policy does not require each
recipient that has a DCAA audit presence to meet the requirement through
DCAA audits, and the policy was adopted with IG, DoD, concusrence. The
policy for other transactions should not be more restrictive than the policy in
Part 34, and we are not aware of problems that have arisen to justify a policy
change. DDR&E will work with the Inspector General, DoD, and DCAA to
develop a reasonable approach to verify recipients’ compliance with the other
transaction terms. DDR&E will issue the guidance in 4 months after issuance of
the final audit report.

DDP concurred. DDP stated that it would issue guidance that requires the use
of DCAA where DCAA has audit cognizance. DDP also stated that where
DCAA did not have audit cognizance, DDP would provide the Inspector
General, DoD, with an annua! list of any independent auditors used.

Audit Response. DDR&E and DDP comments are partially responsive, Based
on comments received, we revised the wording of the recommendation to make
it clear that this is an audit policy issue that needs implementing guidance for
personnel writing other transactions. DDR&E and DDP must issue guidance
for other transactions to ensure compliance with the DoD aundit policy contained
in DoD Directive 7600.2. The Inspector General, DoD, is responsible for
issuing audit policy and, except for non-profit institutions and institutions of
higher education, which are covered by the Single Audit Act, DCAA is the
preferred audit service provider for review of contractor records. The policy is
based on efficiency and effectiveness, and exceptions to this policy must be
obtained from the Office of the Inspector General, DoD. The guidance cited in
Part 34 covers grants and cooperative agreements that are low risk instruments
and more definitive guidance is needed for other transactions. We do not agree
that the guidance in Part 34 should apply to other transactions. Therefore, we
request DDR&E and DDP {o provide additional comments to the final report.

Management Comments on the Finding and Audit Response

Summaries of management comments on the finding and our audit response are
in Appendix G.
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B. Effect of Independent Research and
Development Costs on Contractor
Cost Share

DoD officials were not always aware of the actual cost to the Federal
Government for other transactions. This condition cccurred because
portions of the cost contributions subsequently allocated to Government
contracts were not visible to agreement officers and because agreement
officers were not trained on the effect of current IR&D on contractor
cost share. As a result, the Government, in some cases, paid a greater
cost share than agreed upon. In addition, although not required, DoD
reports to Congress did not fully disclose the actval costs to the Federal
Government for other transactions.

Background

Congressional actions have furthered industry research and development through
IR&D and research tax credits. Use of IR&D and research tax credits helps
reduce the cost and risk associated with the contractors’ cost share of an other
transaction, which, in turn, furthers more research and development.

Independent Research and Development. DoD encourages contractors to
engage in research and development activities of potential interest to DoD,
DoD pays contractor IR&D costs through indirect charges to other Government
contracts that are performed by contractor business segments. DoD reimburses
contractors for IR&D based on an annual ratio of Government-to-commercial
business. A nontraditional or new contractor to DoD who participates in an
other transaction may not have an IR&D account and therefore could not be
reimbursed by the Government because it had no other Government contracts to
which it could allocate IR&D costs.

IR&D is that part of a contractor’s total research and development program that
is not directly funded by Government contracts or grants and is undertaken in
areas at the discretion of the contractor. Section 403 of the FY 1970 Defense
Authorization Act and, subsequently, Section 203 of the FY 1971 Defense
Authorization Act allowed TR&D as long as there was a relationship to a
military function or operation. Section 203 allowed DoD to negotiate advance
agreements and dollar ceilings if the contractor received more than $2 million in
IR&D payments in a year. The agreements and ceilings were established to
avoid recurrence of instances where DoD funds were used to fund research on
commercial products.

The FY 1991 Defense Authorization Act repealed section 203 and established
IR&D in 10 U.S.C. 2372 “Independent Research and Development and Bid and
Proposal Costs: Payments to Contractors.” Congress revised 10 U.S.C. 2372
in the National Defense Authorization Act for EYs 1992 and 1993 by
eliminating the requirement for advance agreements, technical reviews, and cost
ceilings. It was the intent of the Congress to encourage industry to increase
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expenditures for IR&D and to fully reimburse IR&D costs to the extent that the
costs were reasonable, allocable, and otherwise not disallowed under applicable
laws. The Senate Committee on Armed Services, in a report to accompany the
FY 1997 National Defense Authorization Act, stated that cost of prior IR&D
efforts by contractors should not be counted as part of a contractor’s cost share
for other transactions.

IR&D is also discussed in 10 U.S.C. 2320, “Rights in Technical Data.” The
statute distinguishes between items developed at Federal expense and those
developed at private expense. In the Conference Commiitee Report
accompanying the National Defense Authorization Act for FY 1987, the
committee expressed frustration that efforts had been ongoing in DoD since
1962 to define the terms “developed” and “at private expense” in regulations.
At issue was who would own the rights to technical data. The Committee
defined “at private expense” to inctude IR&D that was reimbursed by the
Government as an indirect cost, but not by direct payment, and stated that such
IR&D would be treated as ¢ontractor funds for purposes of the Section 2320,
“Rights in Technical Data.” In the FY 1988 and FY 1989 National Defense
Authorization Act, the Congress amended 10 U.S.C. 2320 to state that IR&D
costs would not be considered Federal funds only for the purposes of definitions
in paragraph (2) (3) of 10 U.S.C. 2320.

Research Tax Credits. Research and Development Investment Tax Credit,

26 U.S.C. 41, allows companies to receive tax credits for qualified research
expenditures. The Internal Revenuve Code states that the amount of research tax
credit is determined by a fixed percentage and the average annual gross receipts
for 4 years prior to the year when the tax credit is determined. The actual tax
credit allowed for research cannot exceed 10 percent of total research
expenditures, However, based on discussion with Internal Revenue Service
officials, Defense contractors are generally granted about 4 percent of their
research expenditures as a tax credit. Companies can reduce the costs and risks
associated with other transactions by using the tax credit. Traditional as well as
new DoD contractors can use the research tax credit.

DoD personnel stated that Federal taxes were not relevant to DoD acquisitions.
However, Federal taxes have been an issue in other DoD acquisitions.

Congress addressed the effect of Federal taxes on leases for vessels or aircraft in
10 U.S.C. 2401. In this statute, Congress directed that DoD prepare an
analysis, including lost tax revenues, which compared the cost to the United
States of any lease compared to the cost of procurement of the vessel or aircraft.
The issue was that, under the tax code, the tax credits and deductions permitted
a company leasing an item to DoD, plus the lease payments by DoD), may
exceed the cost of purchasing a vessel or aircraft.
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Contractors Reviewed

The DCAA evaluation of the other transactions identified 21 contractors with
$266 million of cost share. These contractors treated their cost share as IR&D
in their accounting system and had incurred costs of $223 million at the time of
the DCAA evaluation. Of the $223 million incurred costs, $159 million was
recorded as current IR&D. These 21 contractors had a Government business
base between 1 and 99 percent, therefore, considering the different business
bases, Government programs would be charged an estimated $56.9 million of
the current IR&D through contractor indirect rates, For example, one research
other transaction, the “Precision Laser Machining Consortium”

(MDD A972-94-3-0020), cost share included current IR&D costs of $15.7 million.
The contractors’ amount of other Government business ranged between 23 and
99 percent. As a result, the contractors applied $12.8 million of the

$15.7 million of IR&D costs to other Government contracts and, in effect,
reduced their cost share by 11 percent (Table 7). In another research other
transaction, the “Affordable Composites for Propulsion Cooperative
Arrangement” (MIDA972-94-3-0029), cost share included $133 million of
current IR&ID costs . The amount of other Government business for the
contractors ranged between 1 and 90 percent. Therefore, the contractors
charged $37.2 of the $133 million of the current IR&D to other Government
efforts and reduced their cost share by 7 percent (Table 8).

The allocation effect of current IR&D reimbursement for the five other
transactions DCAA reviewed are shown below and detailed in Appendix E.

Table 6. Trauma Care Information Management Systems Consortium
(DARPA Agreement No. MDA972-94-2-0010)

Government Contractors
Dollars Percent Dollars Percent Total
(millions) (millions)
Cost share 122 47 13.7 53 $25.9
Revised cost share
after IR&D

reimbursement 12.2 51 11.6 49 $23.8
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Table 7. Precision Laser Machining Consortium
(DARPA Agreement No. MDA972-94-3-0020)

Government Contractors
Dollars Percent Dollars Percent Total
(millions) (millions)
Cost share 37.1 50 36.4 50 $73.5
Revised cost share
after IR&D
reimbursement 37.1 61 23.6 39 $60.7

Table 8. Affordable Composites for Propulsion Cooperative Arrangement
(DARPA Agreement No. MDA972-94-3-0029)

Government Contractors
Dollars Percent Dollars Percent Total
(millions) (millions)
Cost share 130.0 45 158.9 55 $288.9
Revised cost share
after TIR&D
reimbursement 130.0 52 121.7 48 $251.7

Table 9. Field Emission Flat Panel Display Technology
{(DARPA Agreement No. MDA972-95-3-0026)

Government Contractor
Dollars Percent Dollars Percent Total
(millions) (millions)
Cost share 11.2 42 15.4 58 $26.6
Revised cost share
after IR&D
reimbursement 11.2 49 11.7 51 $22.9
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Table 10. Next Generation Electroluminescent Display Consortium
(DARPA Agreement No, MDA972-95-3-0029)

Government Contractors
Dollars Percent Dollars Percent Total
(millions) (millions)
Cost share 30.7 50 30,7 50 $61.4
Revised cost share
after IR&D
reimbursement 30.7 51 29.7 49 $60.4

Guidance, Training, and Knowledgeable Negotiators

DoD guidance and training do not discuss the implication of reimbursement of
the contractor cost share when the contractor treats its cost share as an [R&D
expense. Also, DoD personnel lack knowledge of the research and development
tax credits that contractors receive from the Internal Revenue Code. These

two elements reduce the contractor’s actual cost and risk. We discussed this
with DoD officials who stated that, under 10 U.S.C. 2320, Congress defined
IR&D as private funds. The officials stated that it is not practical and in most
cases not possible to determine if the contractor qualifies for the research tax
credit or how much the credit could be. They further stated that Congress
defined TR&D as private funds only for “Rights to Technical Data.”

If the negotiator of an other transaction were knowledgeable of the effects of
IR&I) reimbursement, the negotiator might be able to better negotiate with the
contractor, The DCAA can readily provide the IR&I> reimbursement rates to
the negotiator. It would be difficult for negotiators to determine the impact of
the research and development tax credit on an other transaction, but it would be
useful for them to understand that research tax credits exist.

DoD was trying to encourage new contractors to perform research and
development with DoD through other transactions. A new contractor who does
not have a contract with DoD might be at a disadvantage when competing
against a traditional DoD contractor who will be reimbursed by the Government
with a portion of its cost share through IR&D.

There is no commercial equivalent to DoD purchases of research and
development and IR&D. Commercial industry normally conducts research and
development in-house, uses currently available technologies or suppliers who
may be able to rapidly develop technology, and, in cases where research and
development must be purchased, makes payment on deliverables or purchases
patents. However, in the fall of 1998, DoD learned from two different industry
roundtables that industry accumulates knowledge about suppliers and develops
professionals who are well trained in the market in which they buy and are
knowledgeable of the supplier’s business. It would be a commercial-like

24




practice for DoD to educate its agreement officers on the effect of IR&D and the
existence of the research tax credit, Just as in the commercial world, a more
knowledgeable agreement officer can negotiate better other transactions.

Other Transaction Reporting

Dol should show the effects of contractor IR&D reimbursement in iis reports to
Congress because the reports do not clearly disclose the full cost of other
transactions to the Government. The IR&D reimbursement reduces the
contractor’s cost share and risk and increases the cost to other DoD and
Government contracts. Excluding the IR&D reimbursement understates the
actual cost to DoD and does not provide Congress and senior DoD officials with
the full cost of the other transaction to the Government.

In its reports to Congress, DoD reported that it awarded 205 research other
transactions with a DoD cost share of $1.4 billion and a contractor cost share of
$1.5 billion. Qur analysis shows that 72 percent of DoD cost-share funds went
to traditional DoD contractors and nonprofit organizations for research other
transactions (Table 2).

On February 26, 1999, a report to Congress on prototype other transactions
showed that 97 prototype other transactions had been issued since inception of the
rogram. The report on prototype other transactions showed a DoD cost share of
§2.3 billion and an estimated contractors’ cost share of $2.2 billion. About
$2 billion of the contractors’ $2.2 billion cost share was from two Evolved
Expendable Launch Vehicle other transactions. These two other transactions did
not require contractor cost contributions, but the contractors could not accomplish
the agreement without investing their own funds. Congress directed the Inspector
General, DoD, to review the two other transactions. A portion of a subsequent
report will discuss IR&D and the costs for the Evolved Expendable Launch
Vehicle. Excluding the Evolved Expendable Launch Vehicle program, the DoD
and contractor cost share reported for prototype other transactions was
$1,337 million and $250 million, respectively.’

The Inspector General, DoD, prototype other transactions database showed that
95 percent of the $2.1 billion of DoD funds went to traditional DoD contractors
(Table 2). Our analysis of the February 26, 1999, report to Congress showed that
the five largest DoD contractors received 73 percent of the $2.3 billion of DoD
funds.® The three largest DoD contractors accounted for 68 percent of all DoD
funds for prototype other transactions. When we excluded the Evolved
Expendable Launch Vehicle program from our analysis, the five largest traditional
DoD contractors and three largest traditional DoD contractors received 53 and

44 percent of the DoD funds, respectively.

The $2.3 billion and $250 million was obtained from the February 26, 1999, DeD report on other
transaction awards for prototype projects. Also, the $2.3 billion includes subsequent agreement
modifications not included in Table 2.
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The large DoD contractors had IR&D accounts and high reimbursement rates. For
example, the IR&D rate for a business segment for two of the top five contractors
was 70 and 99 percent, respectively. To the extent the traditional DoD contractors
provided cost sharing and charged their contribution to IR&D, the DoD costs for
these two contractors was different than the values shown in the other transactions,
and the contractors’ cost risk was less than shown in report to Congress. It would
be useful information to know the effect of current IR&D reimbursement on other
transactions and DoD costs.

Use of other transactions is increasing. Senior acquisition officials and
individual program managers can benefit from a better understanding of IR&D
and its interrelationship with other transactions. .

Recommendations, Management Comments, and Audit
Response

B. We recommend that the Directors, Defense Research and Engineering
and Defense Procurement:

1. Provide training to other transaction agreement officers on how
to determine the effects of current independent research and development
reimbursement on contractor cost share and provide information to
agreement officers on the research tax credit.

2. Require that the annual report to Congress on research and
prototype other transactions identify the estimated effects of independent
research and development reimbursement on contractor cost share.

Management Comments, DDR&E and DDP nonconcurred with the
recommendations, stating that agreement officer’s consideration of Government
reimbursement of current IR&D and tax credits were contrary to congressional
intent and national policy. DDR&E and DDP stated that Government
reimbursement of contractors’ IR&D had no impact on the contractors’ cost
share. DDP stated that inclusion of IR&D in the report to Congress is
inappropriate because it would result in trcating the costs as Federal funds rather
than private funds. DDP also stated that recipients cost share should not be
reduced in some portion to reflect Government IR&D reimbursement.

Audit Response. It is difficult to understand why DoD does not want to permit
other transaction agreement officers to become more knowledgeable about
IR&D and the research tax credit. The more agreement officers know about the
effects of Government reimbursements to the contractor while they are
negotiating other transactions is beneficial to DoD. We believe that a more
knowledgeable agreements officer is in a better position to negotiate the best
possible deal for the Government.
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A contractor’s actual cost share and risk is reduced if it includes current IR&D
costs and the contractor is reimbursed by the Government for a portion of these
costs. We have never stated that DoD should reduce a contractor’s cost share
for IR&D. Disclosure of the impact of IR&D could occur by adding another
column in the reports to Congress.

We request DDR&E and DDP to reconsider their positions and provide
additional comments on the recommendations.

Management Comments on the Finding and Audit Response

Summaries of management comments on the finding and our audit response are
in Appendix G.
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C. Contractor Treatment of Other
Transactions —

The accounting and management of other transactions need improvement,
Although all but one contractor that we reviewed used adequate accounting
systems, research contractors’ accounting treatment of cost share was
inconsistent, and some contractors performing on research and prototype
other transactions did not use provisionally approved overhead rates.
These conditions existed because some contractors did not follow the
suggested accounting treatment of cost share, were not required to use
provisionally approved overhead rates, and treated other transactions as
though they were contracts. As a result of the accounting treatment,

10 contractors were in technical violation of CAS, and DoD was
prematurely charged at least $850,000 more than if DoD provisional
overhead rates had been used. Also, the majority of contractors did not
identify specific benefits from using other transactions.

Summary of Evaluation Results

Table 6 summarizes the DCAA results for 28 research and 9 prototype
contractors (see Appendix F for a discussion of details). The 37 contractors
were traditional DoD contractors.

Table 11. Summary of Evaluation Results

Number of Occurtences Percent of Occurrences
Research  Prototype Research Prototype
Used adequate accounting systems 27 of 28 90f9 06 100
Used inconsistent accounting treatment for :
DoD and contractor cost shares 10 of 28 N/A 36 N/A
Did not use provisionally approved
overhead rates' 4 of 27 10f6 15 17
Benefits of other transactions® ‘
Quantifiable benefits 0of 26 Qof7 0 0
Administrative benefits 5 of 26 3of7 19 43
Procedural benefits 6 of 26 0of7 23 0
Technical benefits 6 of 26 20of7 23 29
Benefits not identified 0 of 26 20f7 0 25
No benefits derived 15 of 26 Qof7 58 0

' One research and three prototype contractors did not have provisional overhead rates,
2 Two research and two prototype contractors did not respond to the DCAA question on benefits derived
from other transactions. Also, some contractors reported multiple benefits.
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Accounting Systems

DCAA identified that 36 of 37 contractors used an adequate accounting system
to track other transaction costs. All contractors used the same accounting
systems that they used on other Do) contracts. The contractors’ accounting
systems were evaluated by DCAA as part of the evaluation of costs on DoD
contracts. One research contractor’s accounting system was considered
inadequate because of deficiencies in the accounting system and the lack of
written internal control procedures, However, DCAA stated that the effect of
the deficiencies was not significant enough to preclude DCAA from accepting
the contractors reported cost.

Accounting Treatment of Cost Share For Research Other
Transactions

The DCAA review showed that research contractors treated the DoD and
contractor cost shares differently which resulted in a potential violation of Cost
Accounting Standards. Also, the contractor’s accounting treatment impacts the
application of general and administrative costs to the other transactions,

Cost Accounting Standard. Cost Accounting Standard (CAS) 402 requires that
all costs incurred for the same purpose and in fike circumstances be accounted
for as either direct or indirect cost. The purpose of CAS 402 is to ensure that
each type of cost is allocated only once and on the same basis to contracts or
other cost objectives. Although CAS does not apply to other transactions,

CAS violations occur when the contractor has other CAS-covered Government
contracts. DCAA identified that 10 of the 28 research contractors treated the
DoD and contractor cost share differently in the contractors’ accounting systems
(Appendix F). The 10 contractors treated the DoD cost share as a contract and
treated the contractor cost share as IR&D resulting in a CAS 402 violation on
the contractor’s CAS-covered contracts. DCAA reported that it did not identify
a material cost effect on the CAS-covered contracts and stated that only a
technical noncompliance existed, DCAA did not identify inconsistencies in the
contractor accounting treatment for prototype other transactions because, at the
time of the evaluation, there was no cost sharing by the contractors.

The DDP emphasized this accounting guidance in a memorandum,

“ Allowability of Independent Research and Development and Bid and Proposal
Costs Under the Technology Reinvestment Project,” August 11, 1993, which
addressed IR&D accounting treatment for other transactions issued for
Technology Reinvestment Projects program. The DDP memorandum permitted
cost-share to be charged to IR&D and provided notice that in order to avoid a
potential CAS 402 violation when cost-share is charged to IR&D, all costs
should be accounted for as IR&D with the funds provided by the Government
treated as a credit to the IR&D project. Three of the other transactions
reviewed by DCAA were issued under the Technology Reinvestment Project.
These three other transactions included 19 contractors and DCAA reported that
10 of those contractors did not treat the DoD and contractor cost share as an

29



IR&D project in the contractors accounting systems. DoD does not dictate how
contractors should treat Do) and contractor cost shares in theitr accounting
systems. However, DDR&E and DDP should include a requirement that
agreement officers be aware of contractor treatment of cost shares and should
alert the administrative contracting officer and DCAA of a contractor’s potential
CAS 402 noncompliance on other Government contracts, when inconsistent
treatment of cost shares exists.

General and Administrative Costs. The method of accounting that a
contractor uses for the treatment of DoD and contractor cost share affects the
general and administrative costs charged to the other transaction. DCAA
reported that 17 of the 28 research contractors treated the DoD cost share as a
contract, and 7 of the 28 contractors treated the contractor cost share as a
contract, The treatment of the DoD or contractor cost share as a contract in the
contractor’s accounting system results in the application of general and
administrative costs to the other transaction and reduces the amount available for
research. If contractors treated the entire other transaction effort as IR&D,
DoD would receive more direct research from the other transaction, but the
DoD contract costs would increase by absorbing more general and
administrative costs.

Provisionally Approved Overhead Rates

The DCAA evaluation of accounting practices at the 33 contractors or their
segments identified that 28 contractors with provisionally approved overhead
rates used them to calculate costs associated with other transactions.
Contractors use the provisionally approved rates until the Government approves
fina] year-end overhead rates. Contractors apply the provisionally approved
rates to direct costs (for example, labor and material) to develop interim
progress billings on DoD contracts. When the Government approves the final
overhead rates, the contractor adjusts the interim billings to reflect actual
allowable indirect costs.

DCAA identified five contractors (four for research and one for prototypes) that
used rates other than the provisionally approved overhead rates (Appendix F).
One contractor used nonapproved rates that resulted in billed costs of $780,000
more than if it had used DoD provisional rates. Another contractor overstated
incurred costs by $63,000 because it used a proposed overhead rate instead of
the approved rate, This is a timing issue because the contractor was reimbursed
more than if provisional rates had been used, Eventually, the contractor should
reduce claimed amounts to reflect negotiated final indirect costs.

Neither DDR&E nor DDP has an established policy for using overhead rates on
other transactions. The DDR&E and DDP should establish policy that requires
contractors to use overhead rates, if available, that do not exceed the
provisionally approved DoD rates in determining costs for other transactions.
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Benefits of Other Transactions

Many policies and regulations associated with standard contracts do not apply to
other transactions; therefore, contractors may derive benefits that they otherwise
would not. DCAA asked contractor business managers or contracting officials
whether the contractor realized benefits resulting from the absence of the
policies and regulations in using the other transaction authority. Of

37 contractors, 33 responded; 8 reported administrative benefits, 6 reported
procedural benefits, 8 reported technical benefits, and 2 stated there were
benefits but did not categorize them.® Fifteen research participants reported no
identifiable benefits.

The contractors who reported administrative benefits included the absence of
documentation required by the Federal Acquisition Regulation, such as monthly
vouchers, invention notifications, subcontract declarations, deliverable
schedules, elimination of military specifications, and absence of cost and
performance data. Procedural benefits included rapid turnaround time and
expeditious program decisions. Technical benefits included the establishment of
a forum for contractors to exchange knowledge. Another reported benefit was
the retention of intellectual property rights while making the technology
available to DoD. Two prototype contractors reported benefits but did not
identify the nature and type. Another tesearch contractor stated that the other
transaction provided the essential approach for achieving a commercially
sustainable product that enabled the contractor to retain the inteliectual property
rights and meet commercial and military requirements at the same time. None
of the contractors that reported benefits quantified them. The contractors were
not asked whether their unquantified benefits were considered to be minor or
major.

Recommendations, Management Comments, and Audit
Response

In response to DCAA comments, we revised Recommendation C.1. to include
the requirement to alert the administrative contracting officer of an other
transaction award as well as DCAA, so that the administrative contracting
officer and DCAA can assess the contractor’s accounting system.

C. We recommend that the Directors, Defense Research and Engineering
and Defense Procurement, establish policy in DoD directives, instructions or
regulations for other transactions that:

1. Require agreement officers to alert the administrative contracting
officer and the Defense Contract Audit Agency when an other transaction
has been awarded to a contractor so that the administrative contracting
officer and the Defense Confract Audit Agency can assess the contractor’s

4 Some contractors reported more than one type of benefit; therefore, does not add to 33 responses.
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accounting treatment of cost share to determine if a Cost Accounting
Standard 402 noncompliance exists on the contractor’s other Government
contracts.

Management Comments. DDR&E concurred and stated that it would issue
guidance to require agreements officers to notify DCAA if they become aware
of a potential nogcompliance with CAS 402. DDR&E will issue the guidance
4 months after the final audit report.

DDP concurred and will issue policy that requires agreement officers to notify
DCAA of a potential noncompliance with CAS 402, '

Audit Response, The DDR&E and DDP response to the draft report
recommendation was responsive. However, we modified the draft report
recommendation to include the agreement officer notification of the
administrative contracting officer as well as DCAA. Therefore, we request
additional comments on the revised recommendation.

2. Require contractors to use overhead rates, if available, that do
niot exceed the provisionally approved DoD overhead rates to determine
other transaction costs.

Management Comments. DDR&E partially concurred. DDR&E stated that
when reimbursement is based on cost incurred, contractors will be required to
use provisionally approved DoD overhead rates. However, when
reimbursement is based on milestone payment provisions, payments of
agreed-upon amounts would occur when the milestone is completed.

DDP concurred that guidance on other transactions that provide for interim
reimbursement based on actual costs incurred will require the use of
provisionally approved indirect rates, when rates are available.

Audit Response, DDR&E comments are partially responsive to the
recommendation. Other transactions that have payments based on milestone
payment provisions should also require contractors to use provisionally
approved DoD overhead rates in determining cost. Other transactions that have
milestone payment provisions are not fixed-price research agreements and the
provisional payments were based on estimates of costs associated with
accomplishing the technical milestones. If DoD payments exceed estimated cost
significantly, milestone payment provisions are adjusted to preclude
overpayment. For this recommendation, we see no difference between other
transactions that have cost payment schedules and those based on meeting
technical milestones. Therefore, contractors should be required to use
provisionally approved DoD overhead rates, when available, to determine other
transaction costs, We request DDR&E to reconsider its position and provide
comments to the final report.
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DDP comments were responsive; however, it is unclear whether DDP agreed to
require the use of provisionally approved DoD overhead rates when
reimbursement is based on meeting technical milestones. Therefore, we request

DDP to provide additional comments to clarify its position and statc when the
new guidance will be issued.

Management Comments on the Finding and Audit Response

Summaries of management comments on the finding and our audit response are
in Appendix G.
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Appendix A. Audit Process

Scope

Work Performed. DCAA performed this agreed-upon procedure evaluation at
the request of the Inspector General, DoD, from January 1998 through August
1999, During this period, DCAA issued 38 separate reports to the Inspector
General, DoD, which encompassed five other transactions for research, with a
value of $494.6 million, and two other transactions for prototype development,
with a value of $504 million.> Of the $494,6 million for research other
transactions, DCAA evaluated costs billed to DARPA valued at $373.8 million,
or 76 percent of the costs. Of the $504 million for prototype other transactions,
DCAA evaluated costs billed to DARPA of $380.6 million, or 76 percent of the
costs. The research and prototype other transactions performance periods
ranged from March 1994 through November 2000, See Appendix D for details
of the seven other transactions.

DoD-Wide Corporate Level Government Performance and Results Act
(GPRA) Goals. In response to the GPRA, the Department of Defense has
established 2 DoD-wide goals and 7 subordinate performance goals. This report
pertains to achievement of the following goal and subordinate performance goal:

Goal 2: Prepare now for an uncertain future by pursuing a focused
modernization effort that maintains U.S. qualitative superiority in key
warfighting capabilities, Transform the force by exploiting the
Revolution in Military Affairs, and reengineer the Department to achieve
a 21st century infrastructure. Subordinate Performance Goal 2.4:
Meet combat forces’ needs smarter and faster, with products and
services that work better and cost less, by improving the efficiency of
DoD acquisition processes. (00-DoDD-2.4)

General Accounting Office High-Risk Area. The General Accounting Office
has identified several high-risk areas in DoD. This report provides coverage of
the Defense Contract Management high-risk area. Although other transactions
are not considered to be contracts, we grouped the other transactions in this
high-risk area because their purpose is similar to contracts.

* DCAA. did not review all the costs associated with the other transactions. The dollats only represent
the value of the costs with contractors reviewed, Appendix C identifies the total aumber of contractors
for each other transaction not reviewed and the total value of the agreement.
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Methodology

DCAA evaluated seven other transactions issued by DARPA from FYs 1994
through 1995, The agreed-upon procedures required DCAA to:

s determine the accounting practices applied to the other transactions;

o determine incurred costs and billed amounts to the other transactions and
determine the contractor cost share at the time of the evaluation;

s reconcile incurred cost to the amounts reported in the quarterly financial
status report; and

e query contractors on the cost savings or other benefits achieved as a
result of statutory and regulatory relief provided by the use of other
transactions.

Auditing Period and Standards. We performed this financially related audit
from September 1998 through August 1999, in accordance with auditing
standards issued by the Comptroller General of the United States, as
implemented by the Inspector General, DoD. DCAA performed the evaluation
from January 1998 through April 1999 in accordance with generally accepted
Government auditing standards and issued reports ot their supplements through
August 1999,

Management Control Program Review

DoD Directive 5010.38, “Management Control (MC) Program,” August 26,
1996, requires DoD organizations to implement a comprehensive system of
management controls that provides reasonable assurance that programs are
operating as intended and to evaluate the adequacy of the controls.

Scope of the Review of the Management Control Program. The scope of this
audit only covered an examination of the management control program for costs
charged to other transactions by the patticipating contractors. This report
summarizes the results of cost evaluations performed by DCAA at the request of
the Inspector General, DoD.

Adequacy of Management Controls. We identified material management
control weaknesses as defined in DoD Directive 5010.38. Regulations are
needed to ensure that contractors do not use Government-funded research and
fully depreciated or overstated values for assets as part of contractor cost share.
Also, procedures are needed that require agreement officers to alert DCAA to a
potential Cost Accounting Standard 402 noncompliance on other Government

35



contracts when contractors treat cost share differently in their accounting
systems. In addition, procedures are needed that require contractors to use
overhead rates that do not exceed the DoD provisionally approved overhead
rates in determining other transaction costs.

Recommendations A.1., C.1., and C.2., if implemented, will improve
management controls for other transactions. A copy of the report will be

provided to the senior official responsible for management controls in the Office
of the Under Secretary of Defense for Acquisition and Technology.

Prior Coverage

General Accounting Office
General Accounting Office, National Security and International Affairs
Division 96-11 {(OSD Case No. 1074), “DoD Research, Acquiring Research by
Nontraditional Means,” March 29, 1996.

Inspector General, DoD

Inspector General, DoD, Report No. 98-191, “Financial and Cost Aspects of
Other Transactions,” August 24, 1998.

Inspector General, DoD, Report No. 97-114, “Award and Administration of

Contracts, Grants, and Other Transactions Issued by the Defense Advanced
Research Projects Agency,” March 28, 1997.
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Appendix B. Research and Prototype Other
Transactions Issued

FY 1990 - 1995 FY 1996 FY 1997 FY 1998

2371 845 2371 845 2371 845 2371 845

Army 0 0 10 0 1 10 24° 3

Navy 0 0 5 0 7 20 20 11
Air Force 0 0 2 0 1 8 7 7'

DARPA 96 74 18° g*® 13° 44 6° 15
NIMA' 0 0 0 0 0 34 0 1!

NSA® 0 0 o 0 0 0 1l 0

Total 96 734 35 g6 16 45" 58 37

Value (millions) $1,814.3 $306.9 $430.7 $55.2 $148.6 $360.0° $499.3" $3,384.9°

"National Imagery and Mapping Agency.

*National Security Agency.

Until FY 1997, DARPA was the only agency within Dol> with the authority to issue other transactions
for section 845 prototypes.

Section 845 efforts with multiple phases were not counted as separate other transactions in this report. In
FY 1994, DARPA issued 1 section 845 other transaction and no phased efforts. FY 1995, DARPA issued
6 section 845 other transactions and 1 phased agreement for a total of 7 new other transactions. In

FY 1997, DARPA issued 3 phased efforts and NIMA issued 2 phased efforts for a total of 50 other
transactions versus the 45 shown in the table total.

SSection 2371, bailment agreemenis, was not acconnted for in this report. DARPA issued 1 bailment
agreement in FY 1996, 4 bailment agreements in FY 1997, and 2 bailment agreements in FY 1998,

In FY 1997, the Navy issued 1 bailment agreement.

“Total includes 1 DARPA section 845 other transaction that was not reported in the FY 1996 Annual
Report to Congress,

"The Navy issued 1 section 2371 other transaction that was not reported in the FY 1997 Annual Report to
Congress.

*Totals exclude phases, modifications, and orders made to previously issued other transactions. In

FY 1997, DARPA issued 3 section 845 other transactions that added phases to existing agreements
totaling $45 million.

In FY 1998, the Army Rescarch Laboratory modified an existing section 2371, FY 1997 other transaction
totaling $208,000. Further in FY 1998, NIMA issued 11 orders placed on 2 existing section 845,

FY 1997 other transactions totaling $32.4 million. _

*For FY 1998, the Army Research Laboratory issued 1 FY 1997 other transaction included in the

FY 199§ count.

“Includes two Air Force other transactions issued in FY 1999 for the Evolved Expendable Launch
Vehicle program that had an FY 1998 other transaction number. .

YSection 845 efforts with nultiple phases were not counted as separate other transactions in this report.
For FY 1998, NIMA issued 11 phased efforts for a total of 46 other transactions versus the 35 shown in
the table total.
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Appendix C. New Contractor Participation in
Research Other Transactions

1990-1993 1994 1995 1996 1997 1998 Total

New Contractors (Net)! 29 54 41 23 7 26 180
New Contractors (Total)* 30 58 53 25 9 28 203

New Contractors
Total (millions) $124.4° $104.0° $97.1° $47.0° $7.87 $99.2° $479.5

Total Contractor
Share (millions) $267.7 $638.2 $309.7 $180.9 $79.5 $243.6 $1,719.6

Percentage of New

Contractor Cost

Share to Total

Congsortia Cost Share 46 16 31 26 10 41 28

! New contractors that had not done cost-based research and development before. New contractors are
counted once even if they participated in more than one other transaction.

2 Total of new contractors that had not performed cost based research and development before. A new
contractor is counted more than once if performing on more than one other transaction.

3 T'wo contractors contributed $94.4 million, 76 percent of the $124.4 million.
* One contractor contributed $19.6 million, 19 percent of the $104.0 million.
* One contractor contributed $43 million, 46 percent of the $97.1 million,

% One contractor contributed $12.8 million, 27 percent of the $47 million.

7 One contractor contributed $5.4 million, 69 percent of the $7.8 million.

8 Two contractors contributed $86.1 million, 87 percent of the $99.2 million.
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the Defense Contract Audit Agency

Appendix D. Other Transactions Evaluated by
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Appendix E. Effect of Government-Paid Costs on
Contractor Cost Share for Other
Transactions

Trauma Care Information Management Systems Consortium
Agreement No. MDAS72-94-2-0010
Period of Performance: From March 1994 through March 1998

Government Contractor Total

Initial agreement $12,236,600 $14,264,000 $26,500,600
Percent of cost sharing 46 54
Cost review by DCAA' $ 6,870,666
Percent of cost reviewed by DCAA 26
Finding A
Less:

Prior IR&D? 25,000

Prior Government funded None

Current Government funded None

Depreciable equipment 563,200
Revised costs $12,236,600 $13,675,800 $25,912,400
Revised percent 47 53
Finding B
Less:

Estimated current JR&D

Reimbursement 2,069,034

Estimated costs $12,236,600 $11,606,766 $23,843,366
Revised cost percent 51 49

! Defense Contract Audit Agency
2DCAA reviewed $6,870,666 of contractor cost share and identified issues with $588,200 (9 percent),
* Independent Research and Development

43




Precision Laser Machining Consortium
Agreement No, MDA972-94-3-0020
Period of Performance: From May 1994 through April 1999

Government Contractor Total

Initial agreement $37,113,674 $38,108,057 $75,221,731
Percent of cost sharing 49 51
Cost review by DCAA' $40,222,028*
Percent of cost reviewed by DCAA 53
Finding A
Less:

Prior IR&D? 507,000

Prior Government funded None

Current Government funded None

Depreciable equipment 1,194,700
Revised costs $37,113,674 $36,406,357 $73,520,031
Revised percent 50 50
Finding B
Less:

Estimated current IR&D

Reimbursement 12,829,810

Estimated costs $37,113,674 $23,576,547 $60,690,221
Revised cost percent 61 39

! Defense Contract Audit Agency
2 DCAA reviewed $40,223,028 of contractor cost share and identified issues with $1,701,700 (4 percent).

% Independent Research and Development
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Affordable Composites for Propulsion Cooperative Arrangement
Agreement No. MDA972-94-3-0029
Period of Performance: From May 1994 through May 2000

Government Contractor Total

Initial agreement $130,000,000 $240,000,000 $370,000,000
Percent of cost sharing 35 65
Cost Review by DCAA' $295.102,358°
Percent of cost reviewed by DCAA ‘ 80
Finding A
Less:

Prior IR&D? 59,679,690

Prior Government funded 6,127,468

Current Government funded 13,569,000

Depreciable equipment 1,703,048
Revised costs $130,000,000 $158,920,794 $288,920,794
Revised percent 45 55
Finding B
Less:

Estimated current IR&D

Retmbursement 37,193,837

Estimated costs $130,000,000 $121,726,957 $251,726,957
Revised cost percent 52 48

! Defense Contract Audit Agency

2DCAA reviewed $295,102,358 of contractor cost share and identified issues with $81,079,206
(27 percent).

? Independent Research and Development.
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Field Emission Flat Panel Display Technology
Agreement No, MDA972-95-3-0026
Period of Performance: From August 1995 through December 1997

Government Contractor Total

Initial agreement $11,228,314 $15,448,867 $26,677,181
Percent of cost sharing 42 58
Cost review by DCAA' $9,320,869
Percent of cost reviewed by DCAA 35
Finding A
Less:

Prior IR&D? None

Prior Government funded - None

Current Government funded None

Depreciable equipment None
Revised costs $11,228,314 $15,448,867 $26,677,181
Revised percent 42 58
Finding B
Less:

Estimated current JR&D

Reimbursement 3,781,516

Estimated costs $11,228,314 $11,667,351 $22,895,665
Revised cost percent 49 ' 51

' Defense Contract Audit Agency
2 Independent Research and Development.
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Next Generation Electroluminescent Display Consortium
Agreement No. MDA972-95-3-0029

Period of Performance: From March 1995 through December 1999

Government Contractor Total

Initial agreement $30,696,000 $30,696,000 $61,392,000
Percent of cost sharing 50 50
Cost review by DCAA' $22,317,370
Percent of cost reviewed by DCAA 36
Finding A
Less:

Prior IR&D? None

Prior Government funded None

Current Government funded None

Depreciable equipment None
Revised costs $30,696,000 $30,696,000 $61,392,000
Revised percent 50 50
Finding B
Less:

Estimated current IR&D

reimbursement 1,020,231

Estimated costs $30.,696,000 $29,675,769 $60,371,769
Revised cost percent 51 49

! Defense Contract Audit Agency
* Independent Research and Development,
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Appendix F. Summary Data on Other

Transactions
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Appendix G. Audit Response to Specific
Management Comments

The Directors, Defense Research and Engineering and Defense Procurement, provided
specific comments on the body of the draft report. Below we discuss each management
comment and provide our response. The complete text is in the Management
Comments Section.

Director, Defense Research and Engineering

Comments. DDR&E disagreed with the statement, “even though the 1989
statute authorizing other transactions requires the Secretary of Defense to issue
regulations, none were issued,” DDR&E stated that it is true that DoD had not yet
issued a complete set of regulations governing these instruments, but it had issued some
regulations that applied to them in the “DoD Grant and Agreement Regulations,”

DoD 3210.6-R. DoD Grant and Agreement Regulations apply to assistance or
nonprocurement instruments generally. Also, the statutory requirement to issue
regulations was a 1994 amendment, not the 1989 statute.

Audit Response. We agree that some guidance on assistance instruments is
provided in the “DoD Grant and Agreement Regulations;” however, the guidance
generally applies to grants and cooperative agreements, DDR&E issued a
memorandum, “Technology Investment Agreements,” that addressed assistance
instruments such as other transactions, and DDR&E planned to incorporate the
memorandum into the “DoD Grant and Agreement Regulations.” However, as of
December 1999, the advisory policy had not been incorporated as required policy.

We moditied the final report to reflect the 1994 amendment time period.

Comments. DDR&E disagreed with the implications that DoD reports to
Congress understated the cost to the Federal Government for research efforts, DoD
financial risks associated with the research were understated, and recipients’ actual cost
share were overstated. DDR&E stated that there was no basis for those statements and
the implication that agreement officers intentionally misreported cost share, thereby
misleading Congress. DDR&E stated that agreement officers reported only those
amounts that were negotiated. DDR&E stated that the numbers did not appear to
include additional cost sharing that DCAA found over and above what the agreement
required, which was unfair. The audit report should show actual amounts; however,
for the agreements that are not complete, the report can only give an interim status of
actual amounts.

Audit Response. We never stated that agreement officers attempted to deceive
Congress or that they did not comply with guidance on reporting agreement cost share.
This audit went beyond the negotiated cost in the agreement and tried to capture the
actual cost of the research efforts to the Government. The DoD can provide more
disclosure on its reporting of the cost of other transactions to Congress by including
reimbursements of current IR&D by the Government.
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DCAA did identify five contractors that apparently contributed more to the research
efforts than negotiated in the other transaction (Appendix D). Additional contributions
were about 5.5 percent more than the other transaction value for five contractors.
However, none of the research efforts were completed and it was unclear whether the
other transactions would be revised or whether other research contractors in the
consortium would provide less contributions, thereby, offsetting other members’ cost
sharing.

Comments. DDR&E stated that the report should not state recipients “reduced their
cost share” by agreement officers accepting prior IR&D, Government-funded research,
and charges for depreciated assets. The statement unfairly impugned the recipients for
complying with the terms of the agreements negotiated with the Government.

Audit Response. We agree that research contractors were complying with the terms of
the agreements negotiated with the Government. The report is only disclosing that
research contractors received Government reimbursements for portions of their cost
share,

Comments. DDR&E agreed that better guidance was needed on how to value
contributions related to fully depreciated assets. The finding implied that the entire
$3.5 million should be disallowed as cost sharing. However, reasonable usage charges
are allowable for fully depreciated assets, in accordance with Federal cost principles.
Therefore, the finding should identify specific amounts of excess usage charges or
revised to recognize that a portion of the $3.5 million is allowable.

Audit Response. The report acknowledged that, under a contract, a reasonable charge
for fully depreciated items is an allowable cost and similar guidance is needed for other
transactions, However, the DCAA reports did not identify how much of the

$3.5 million would represent a reasonable usage charge.

Comments. DDR&E stated that the report was factually incorrect as guidance was
issued that states contractors are to provide their cost share from non-Federal resources
unless otherwise specified.

Audit Response. We agree that DDR&E has issued a memorandum for Technology
Investment Agreements that states “to the maximum extent practicable, the non-Federal
parties carrying out the research project under a Technology Investment Agreement are
to provide at least half of the costs of the project from non-Federal resources that are
available to them (unless there is specific authority to use other Federal resources for
such cost sharing).” However, the memorandum has expired, the memorandum does
not prohibit the use of Government-funded research as contractor cost share and the
memorandum implies that Federal resources should not be used as contractor cost
share. Therefore, we believe that guidance is needed in a DoD directive, instruction,
or regulation that prohibits the use of Government funded research as contractor cost
share. '

Comments. DDR&E stated that the issue of noncompliance with DoD audit policy
was not justified because it related to DoD Directive 7600.2, “Audit Policies” that only
applies to internal audits of DoD organizations and to audits of contractors and
subcontractors that receive procurement contracts, The Directive for audits of
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agreement type (other transactions) are not clearly delineated; therefore, the finding of
noncompliance appears to be unwarranted. DDR&E stated the focus instead should be
on what policy the DoD should establish.

Audit Response. In 1996, we informed DDR&E about the audit policies in DoD
Directive 7600.2 and the problem with the audit clauses for other transactions. DoD
Directive 7600.2 clearly states that “DolD Components shall not contract for audit
services . . . unless expertise required to perform the audit is not available with the
DoD audit organization ., . . .” The Directive aiso states that prior approval from the
Office of the Inspector General, DoD, is required for exceptions to this policy, This is
clear guidance.

Comments. DDR&E stated that it was incorrect to imply that DoD officials were not
aware of the actual cost of other transactions. DDR&E believes that the finding was
incorrect because it was based on the assumption that IR&D costs, if later reimbursed
by the Government, are Federal funds. DDR&E stated that Congress indicated that it
believes IR&D are considered private funds.

Audit Response. Contractors’ IR&D expenditures are considered private funds even
when they are Government reimbursed only for paragraph (a}(3) of 10 U.S.C, 2320.
However, the issue that we were expressing is that Government reimbursement of
contractor IR&D cost used as contractor cost share in an other transaction impacts the
actual cost share of DoD and the contractor. A contractor’s cost risk is reduced when
the contractor is subsequently reimbursed for the IR&D and the actual cost to DoD for
the research is increased.

Comments. DDR&E disagreed that nontraditional or new contractors who participated
in an other transaction were at a competitive disadvantage with traditional DoD
contractors because the nontraditional contractors were not Government reimbursed for
their IR&D costs. DDR&E stated that nontraditional contractors pass on the cost of
IR&D to its private sector customers through prices of its products, DDR&E stated
that this is analogous to Government contractors passing those costs to the Government.

Audit Response. We agree that nontraditional contractors can pass on IR&D costs to
their commercial customers as long as commercial market forces make this possible.
However, if a traditional DoD contractor is guaranteed reimbursement from DoD for a
portion of its IR&D, the contractor’s risk and actual costs associated with the other
transaction is reduced. '

Comments. DDR&E disagreed that the increased use of other transactions would
affect the amount of TR&D and that senior acquisition officials and program managers
needed to understand that increases in indirect costs on contractors' contracts could
result from increased use of the agreements. DDR&E stated that firms make business
decisions on the amount of investment in research and development and its effect on the
business competitiveness.

Audit Response. We revised the report on this issue. There is a relationship between
IR&D and other transactions and that is what the report is disclosing.
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Comments. DDR&E disagreed that the use of research tax credits reduces contractors’
cost and also that training should be provided to agreement officers so they could better
negotiate the agreements, DDR&E stated that adjusting cost sharing to compensate for
research and development tax credits would undercut the national policy basis for the
tax credit.

Audit Response. We identified the research tax credit as an issue that should be
disclosed to other (ransaction agreement officers. If agreement officers are familiar
with research tax credits, as well as reimbursement of IR&D, they would be more
knowledgeable when negotiating cost shares. Negotiating the best possible deal for the
Government supports an overall national policy of better government for less money.

Comments. DDR&E stated that audit report statements that identify benefits from the
use of other transactions are not very meaningful because only traditional DoD
contractors and no nontraditional contractors were included in the audit. DDR&E
stated that the survey should include nontraditional contractors or the audit statements
should be deleted from the report. '

Audit Response. The audit included only traditional contractors because nontraditional
contractors were not significant participants in those selected agreements, For
example, 77 contractors participated in the seven agreements reviewed by DCAA. Of
the 77 contractors, 11 (14 percent) were nontraditional and represented 2 percent of the
total other transactions’ costs.

Comments, DDR&E stated that the finding incorrectly implied that the Government .
paid $63,000 to a contractor sooner than if provisionally approved indirect rates had
been used. However, payments were based on programmatic milestones and not on
cost incurred.

Audit Response. Other transactions that have programmatic (technical milestone)
payment provisions are not fixed-price research agreements, and the payment structure
was developed early in the agreement and was based on cost estimates. If DoD
payments exceed estimated cost significantly, payments are supposed to be adjusted.
The finding acknowledged that this is a timing issue and that eventually the contractor
should reduce claimed amounts to reflect final costs.

Director, Defense Procurement

Comments. DDP stated that 302 other transactions issued from October 1, 1989, to
October 16, 1998, included two FY 1999 EELV awards for $3 billion and were the
only FY 1999 awards in the Inspector General, DoD, numbers, DDP stated that the
inclusion of the EELYV in the report significantly distorted the data and urged the
Inspector General, DoD, to exclude the EELV from the baseline throughout the report
to be consistent with the Under Secretary of Defense (Acquisition and Technology),
February 1999 report to Congress.

Audit Response. We kept the EELV in the report because the EELV prototype other

transaction awards were the most significant other transactions issued by the DoD. We
disagree that excluding the EELV would be consistent with the February 1999 report to
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Congress because the EELV agreements were included in the report. However, we
were sensitive to how the EELV impacted the data and identified the impact throughout
the report. : :

Comments. DDP stated that the Inspector General, DoD, database did not include all
new contractors participating in prototype other transactions. DDP stated that Table 2
should be revised to include an analysis of the number and value of agreements
involving new contractors that was based on updated information provided to the
Inspector General, DoD, after the draft report was issued.

Audit Response. In response to DDP comments, we updated Table 2 to inciude the
68 traditional and 41 new contractors for the final report. As a result, the DoD cost
share to traditional DoD contractors is 95 percent.

Comments. DDP stated that not all new contractors participating in the prototype
agreements were included in the Inspector General, DoD, database used to suppott
Table 3b. The DDP review identified 41 additional new contractors participating in
prototype agreements.

Audit Response. Afier issuance of the draft audit report, DDP queried the Military
Departments and Defense agencies to verify the Inspector General, DoD, database
categorization of traditional and nontraditional contractors (new contractors) and to
identify additional contractors that were not included in the database, The DDP effort
identified 41 new contractors and 68 traditional contractors. The new contractors were
identified as participants at the first, second, and third tier subcontractor level, and
were not identified in the other transaction. In response to the DDP request, we
revised Table 3b.

Comments. The DDP stated that the report recognizes that OSD officials believe new
contractors participation is appropriately measured by the number of agreements that
have “new contractor” participation. DDP requested that the audit report be revised to
display the alternative measures as the tables reflect the Inspector General, DoD,
philosophy. DDP stated that the number of agreements involving new contractors
increased to 34 (36 percent) when the additional 41 new contractors identified by the
Military Departments and Defense agencies were included.

Audit Response. We revised the report to reflect the additional contractors identified
by the Military Departments and Defense agencies.

Comments. The DDP stated that the DoD audit policy in DoD Directive 7600.2
applies to contracts and is ambiguous about whether it also applies to other transactions.
DDP stated that the criticism of activities not considering this policy is unwarranted
because when the audit policy was written, other transactions were not contemplated.
However, DDP agreed to work with the Inspector General, DoD, to incorporate
appropriate audit guidance.

Audit Response. Although DoD Directive 7600.2 does not specifically list
applicability to other transactions, we believe that the policy clearly applies to these
instruments. The Directive will be revised to identify its specific applicability to all
contract like instruments to include other transactions. The audit policy was written to
cover all situations and development of a new acquisition instrument does not make
audit policy moot.
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Comments. DDP recommended deleting the report narrative that states “since other
transactions are somewhat like the buying of commercial spare parts in that standard
procurement policies and practices do not apply . . . .” DDP stated that the reference
was incorrect and commercial items are procured by use of the Federal Acquisition
Regulation. Other transactions do not use standard procurement policies because they
are a different type of agreement and are not a subset of contracts.

Audit Response, We clarified that section of the report. We acknowledge that other
transactions are not contracts. However, it is important to issue policy to identify the
services that DCAA can provide for other transactions.

Comments, The DDP stated that it is incorrect to imply that the use of IR&D helps
reduce contractors cost and risk and that DoD officials were not always aware of the
actual cost to the Government of other transactions because portions of cost
contributions are subsequently allocated to Federal contracts. DDP stated that these
statements are based on the incorrect assumptions that a company’s IR&D are Federal
funds rather than private-sector funds.

Audit Response, Contractor’s cost share and risks are reduced through the subsequent
reimbursement of IR&D costs through other Government contract charges. There
should be recognition of the reimbursement and adequate disclosure of the costs. We
have difficulty understanding why DoD does not want to recognize that there is a
relationship between IR&D and contractor cost share for other transactions.

Comments. The DDP disagreed with the Inspector General, DoD, analysis showing
that the five largest DoD contractors received 73 percent of the $2.3 billion of DoD
funds for prototype other transactions and that, excluding the EELV, these

five contractors received 53 percent of DoD funds. DDP also disagreed that the large
DoD contractors had JR&D accounts and high Government reimbursement rates. DDP
stated that the Inspector General, DoD, analysis did not go below the prime contractor
level and that it overstated the extent of the DoD dollars to traditional contractors.
DDP also stated that information was not readily available on the extent to which
recipients’ investments (cost share) were funded by IR&D and for the majority of the
EELYV contractor cost share did not come from IR&D accounts. DDP recommended
that the Inspector General, DoD, analysis be removed from the report.

Audit Response, We wanted to disclose that the largest DoD contractors are also the
largest recipients of funds for prototype other transactions. For prototype other
transactions, 95 percent of DoD funds go to traditional DoD contractors. Our database
identified that traditional DoD contractors participated in 88 of the 97 prototype
agreements. That information is important because many of the regulations and
policies relating to contracts do not apply to other transactions, We allocated costs to
prime contractors and any subcontractors identified. The DoD database for contracts
allocates amounts for contract awards only to the prime contractor. We have fairly
disclosed the participation of traditional DoD contractors in this report.
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Comments. The DDP stated that it is incorrect to assume “increases in contractors’
indirect costs could result from increased use of other transactions to attract more
contractor IR&D.” DDP stated that this assumes a company does not budget for IR&D
funds. A company’s IR&D funds are limited and therefore allocated to the highest
priority. It is incorrect to assume that the IR&D budget will increase when an other
transaction is awarded.

Audit Response, DoD officials can benefit from understanding the relationship of
current IR&D and contracts. Based on the DDP comment, we modified the report.

Comments. The DDP stated that the Inspector General, DoD, used the audit to
accomplish a limited assessment of the benefits of other transactions. DDP stated that
the small sample of responses from only seven business managers and contracting
officials could not be a reasonable representation. DDP recommended deleting the
discussion in the final report or at least recognizing other efforts to access the benefits
of the authority., The DDP stated that the DoD annual reports to Congress; the Global
Hawk and Arsenal Ship, an IDA study of research agreements; and the Potomac
Institute for Policy studies would provide reported benefits.

Audit Response. It should be noted that the DoD did not develop performance metrics
on the use of the other transactions since the authority was authorized, therefore,
quantifying benefits from the agreements is difficult. Our analysis attempted to
measure the benefits resulting from these other transactions audited.

As suggested by the DDP, we reviewed the reports to identify benefits derived from
other transactions. All the reports were either funded by or conducted for DARPA and
examined the use of other transactions for research and prototypes. The reports
identified benefits in the administration and technical management of these agreements.
Benefits were derived from attracting contractots to participate that otherwise would not
under a FAR contract; waiving of CAS and military standards and specifications; more
timely decision-making processes; and eliminating oversight functions. One report
stated that a contractor estimated a 23 percent cost reduction while another contractor
estimated a 50 percent cost reduction and schedule. However, the report stated that
estimating savings was difficult and validity of estimates could not be determined.
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Appendix H. Report Distribution

Office of the Secretary of Defense

Under Secretary of Defense for Acquisition, Technology, and Logistics
Director, Defense Research and Engineering
Director, Defense Procurement
Deputy Under Secretary of Defense (Acquisition Reform)
Director, Defense Logistics Studies Information Exchange
Under Secretary of Defense (Comptroller)
Deputy Chief Financial Officer
Deputy Comptroller (Program/Budget)

Department of the Army

Assistant Secretary of the Army (Financial Management and Comptroller)
Assistant Secretary of the Army (Research, Development, and Acquisition)
Auditor General, Department of the Army

Department of the Navy

Naval Inspector General
Assistant Secretary of the Navy (Research, Development, and Acquisition)
Auditor General, Department of the Navy

Department of the Air Force

Assistant Secretary of the Air Force (Acquisition)

Assistant Secretary of the Air Force (Financial Management and Comptroller)
Commander, Air Force Materiel Command

Auditor General, Department of the Air Force
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Other Defense Organizations

Director, Defense Advanced Research Projects Agency

Director, Defense Contract Audit Agency

Director, Defense Logistics Agency
Director, Defense Contract Management Command
Director, Defense Contract Management Command - Atlanta
Director, Defense Contract Management Command — San Diego
Director, Defense Contract Management Command - Seattle
Director, Defense Contract Management Command — Syracuse

Director, National Imagery and Mapping Agency

Director, National Security Agency
Inspector General, National Security Agency

Inspector General, Defense Intelligence Agency

Non-Defense Federal Organizations

Office of Management and Budget
General Accounting Office
National Security and International Affairs Division
Technical Information Center

Congressional Committees and Subcommittees, Chairman and
Ranking Minority Member

Senate Committee on Appropriations

Senate Subcommittee on Defense, Commiftee on Appropriations

Senate Commitiee on Armed Services

Senate Committee on Governmental Affairs

House Committee on Appropriations

House Subcommittee on Defense, Committee on Appropriations

House Commitiee on Armed Services

House Committee on Government Reform

House Subcommitiee on Government Management, Information, and Technology,
Committee on Government Reform

House Subcommittee on National Security, Veterans Affairs, and International
Relations, Committee on Government Reform
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Defense Research and Engineering
Comments

DIRECTOR OF DEFENSE RESEARCH AND ENGINEERING
3030 DEFENBE PENTAGON
WASHINGTON, O C 20301-3030

00T 13 X

MEMORANDUM FOR ASSISTANT INSPECTOR GENERAL (AUDITING)

SUBJECT: Draft Audit Report ont Costs Charged to “Other Transaction” Agreements

This memorandum provides comments on a draft audit report from the Office of the
Inspector General (OIG) entitled “Costs Charged o ‘Other Transaction” Agrecments” (Projest
Number 7AB-0051,01). This memorandum responds to the draft report a3 it applies to
agreemenits used to stimulate or support research; the Dirgotor of Defense Procurement is
responding separately for “other transactions™ vsed to aequire prototypes. The draft OIG report,
duted September 2, 1999, requested commients that indicate concurrence or nonconcurrence with
the findings and recommendations. Attachment 1 fo this memorandym provides comments on
findings in the taxt of the report and Attachment 2 responds to the recommendations.

The dreft report is the result of a joint effort of the OFG and the Defense Contract Audit
Agerncy (DCAA), The DCAA reviewed costs charged to five research apreoments that were
awarded in 1994 and 1995, There weren’t many “other transactions™ awarded before 1994, so
the review examined some of the eartier agreements of this fype.

The report’s assessment of the costs charged fo the agreements identified some areas where
additional guidance is needed for cost sharing contributions. However, we ate pleased that the
review raiscd no issues with the $190 milifon charged to the Government funds provided by the
agrecments, nor with $221 miltion of the $304 million that agreements officers accepted as
recipients’ cost sharing, The Tatter fact is notabe in that cost sharing in assistance awards to
for-profit firma was relatively new to the DoD in 1994-1995; agreements officers therefore went
through 2 leaming process as they negotiated these instruments,

We also noted that DCAA reporis from the review suggest that some recipients contributed
more cost sharing to the projects than the agreements required of thern. If that is the case, the
amounts of cost shating and the total costs of the projects as performed are both higher than the
amounts negotiated. The three types of questioned sontributions then would have less sffect on
cost sharing percentages than the draft report states and the report shouid be revised to assess
actual cost shares, which arc more significant than negotiated shares,

Tt still is important to adéress the issues the report raises with $83 rilfion in three types of
cost sharing contributions, About $60 million of the $83 million is due to prior independent
research and development used as cost shore. The report correetly notes that the issue was
resolved fn 1997, so what the revisw found was a vestige of a past problem that already had been
identified and corrected. The second largest issue, with $20 million of the $83 million, is with
Govemment-funded research used as cost share. The report should be revised fo state that the
guidance for the agreements already addresses Government-funded research, although the issue

G
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in the report really is an issue with the specific program involved, rather than the agrecments,
We appreciate the OIG identifying the last issue with about $3 million in costs refated to
depreciated assets, an area where we still need to improve the guidance for the agreements,

The review sought in two ways to identify benefits of using the sgreements, One way was
to see if they achieved one of their main goals and reached “nontraditional” firms, companies
that had not been participating in cost-based, Dol) research business. It is encouraging that the
OIG looked af the consortia that received more than 200 agreements between 1990 and 1998 and
found that 56 percent of the consortia included at Jenst one nontraditionsl firm, Moreover, the
firms® participation in consortia with traditional DoD performers should build new relationships
within the technology and industrial bage, another Congressional goat for the agreements.

The second way that the OIG used to fry to identify benefits of using the instruments was to
ask for-profit consortium members about the advantages that they perceived, The draft report’s
stated result is that “the majority of research contractors did not identify specific benefits from
using ‘other transaction’ agreements.” However, the 28 firms that were surveyed were all
traditional DoD contractors. Since the agreements are designed to remove barriers to
nontraditional firms® participation in DoD) research, one might expect thet the 12 nontraditional
firms involved in the five agreements would be the firms most likely to perceive the benefits, Tn
order to make & meaningful evaluation of the benefits of the instruments, therefore, the OLG's
gurvey should include at [oast a representative sample of nontraditional firms. Otherwise, we
helleve that the OIG should drop this portion of the report,

The report is helpful in pointing out areas where improvements ate needed, becmise we
strongly believe in providing good stewardship of Federal funds while trying to reduce
unnecessary barriers to participation of nontraditional firms, However, I ask that you consider
carefully the way that the drafi report characlerizes some areas, to ensure that the final product is
fair, balanced, and objective. For example, the draft report includes statements that statutory
reports to the Dob) and Congress overstated or misrepresented recipients’ cost sharing, Some of
the statements are easily misread to mean that agresments officers intentionally reported
exaggerated amounts for cost shating, thereby deliberately misleading the DoD and the
Congress, That would be 4 very serious allegation but it i3 not supporied by the ficts in the
roport. The report should state its findings as clearly as possible, so that it does not inadvertently
mislead readers. Attachment 1 o this memorandum identifies other areas where rewording
wonld help prevent misleading readets, as well as areas where there are factual emors.

‘We appreciate having the opportuzity to comment on the draft report. We look forward to
continuing to wetk with you as we make improvements based on the report,

Hauo Wink—

Hans Mark

Attachments
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Final Report

Reference
Paga1of &
A'I'I‘ACHMENT I
SUMMARY OF FINDING LOCATION(g) IN COMMENT
DRAFT REPORT
Tiven thongh the 1989 statule | Background, p. 2,4 §. | W do ot agrep with the finding thel "pone were
authorizing "other fasued,” It s true that the DolD kas not yet ivsued a
transnctions” requires the complete saf of reguiations governing the awerd and
Secretary of Defense to lssne administretion of these inatruments, but it has jvsued
regulntions, none were issued, some regalations that apply to them. Those regalintions Page 51
qre gelected portions of the DoD Grant and Agreement
Regulatiors (Dol 3210.6-R) that apply to aswistance or
nonprocurement instmments generaify (whick include
the type of “other trangaction” thet the OIG reviewed).
Further, tho finding should be correciod to state that the
statutory requircment to {ssus regulations was due lo 8
1994 amendment, and was not in the 1989 statule,
Because prior IRAD, 'Wo disagree for three reasons,
ve t-Funded h,
and filly depreciated asssty Firat, there is no besis for these sntoments’ implication
were {noluded In recipienta’ that agresments officers intentionally misreported cost
cost sharing confributions: shanpg amounts, thereby misleading Congreas, To the Page 51
teat of aur dnowledge, agreements officers accurately
-~ DroD reportg to Congress Execmive Summury, reported the amounis of recipient cost ahnring that they
understated the cost to the | p. 1, 247 inted, Guidanco for fhe instrumenty now
Federal Government for precludes secepting some typen of costs that
research offorts; Section A, p. 7, 18t | agn officers accepted ag recipionts’ cost iharlng

- Statutory reports to DoD
and Congress aversisted the
research o be achieved
with recipient fands;

- Dol findncial risks
nssociated with the resesrch
were understated; and

- The rovipiends’ actaal cost
shure way oversiated.

Sectiop A, p. 9, 1* .
Sectlon A, p. 12,37 'ﬂ
Section A, p. 12, 4%,

Section A., p. 8, bast .

Section A, p. B, lust 1,
Section A, p. 9 ¥y,
Scction A, p. 12 3y,
Section A, p 12, 459

for agreements Teviewed by the OIG, but the swards
ware made In 1954-1995, befora that guidanss was
issued.

Sceond, the antinipated “cost to the Federal
Govemnment for research offarts™ end the Lo
financinl risks nagocisted with the regearch” are the
antounis of Federal funds ewarded through the
agreements. Those amounts do not depend on the
atnolints of recipients’ cost sharing. To the best of our
knowledge, agreernents officers accurately reported the
arsounts of Pederal funds awarded for the agresments,

Third, while te deaft report uses the term “actual” cost
share, it does not seem to properly assess recipients’
aotunl cogt share, The numbers do not eppear to
inchade nddittonn) cost sharing that the DCAA Found
some Tecipients contributing volunterily to the rosearch
efforts, over and above what the agresments requited of
them. **Actual” cost shares include those voluntary
contributions, Ignoring the smotnts iz unlaie 10

recipients, in that it und their coat share, The
n:pon should be revised 1o show actnal amounts {in the
cang of agresments that ware not completed 23 of the
date of the DCAA review, the report can give only i
interim vlatua of netval cost shares),
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Final Report

Reference
ATTACHMENT 1: Commenta on the Findings of the Draft Report Page 2 of §
[~ FUMMARY OF FINDING TOCKTION(sy IN COMMENT
DRAFT REPORT

Page 52 The recipients reduced lelr | EXecufive Sumeaary, | 1R report should nof stafe Tt recipients "redeced
cost shace by using prior p. i, 1Y, their cost share." Insofar as agreements officers
TR&D, Government-fanded acespted prior TR&D, Government-funded research,
research, end charges for Secton A, p.9, 34, | and charges for depreciated assots s recipients’ cost
depreciated equipment. sharing contributions, this sfatement wnfairly tmpugns

the recipients for coraplying with the terms of the
Tt they had negotisted with the G 1
. To Meich 1993, (e DDRAE | Steten A, pr 10, 9t §. | The DDR&E iaucd thet giidence fn December 1997,

Revised issusd guidance that prohibited

Page 10 the wecepiance of prier IRET
a3 recipient cosl shats.

Niae secipient consortium Section A, p. 11, 3. | We agreawith the OIG that there noeds to bo beltar

Page 52 members used §3,5 million of guidence on how to valus contributions related to fully
rental expenses for existing depreciated ngasts becauns the DCAA reports suggest
assets and seftware ps cost that some of thess contritmtiony were not good-quality
share. These facilitios and cost sharing, However, this finding appeara to
equipment charges wers elso goneralize from a few plies to looply that the entire
charged to the consortium $3.5 million sheuld have been disallowed as cost
members’ overhead accounts, shating, and tat is not necessarily the case,
nud waing ke fiems 45 cost Reasonsble use chargea for fully deprecleted assets are
sghate rapredents the same corta allowabila charges to Gavernment confracts, grants, sud
claimed twice. In many cages, cooperative agreomenty, i accerdance with all of the
the facilitics wad equipment Pederat cost principles {Part 31 of the Pederal
were fully or pertiaily Acquisition Regulation and OMB Cireulora A-21,
depreciated assets that were A-87, and A-122), Thercfore, the finding shoudd cither
originally purchased under {dentlfy the specific smounts for the nine consortivm
other Government awards, In members that the OIG believes ase in excess of
addition DCAA reported that reasonable use cherges, or rovise the statoment {0
the consortiur membary’ falr recognize that & portion of the §3.5 million may be
market value estimates were reasoriable and allowable,
not fully supported and, in
some cased, exceeded the
Inittal purchase price.

Page 52 The DDR&E guidance docy Sochon A 12, 2, | 1Fie fmding 1 facwally mcorrect, The report shonid be
not prohibit reciplents from revised {0 recopgnize that the DDRAE guidance atales
nging Govorament-Fandnd that recipients ave to provide their cost vhare from
research as cost gharing non-Tedsral rosources thas sre available o them unless

there s specific authority bo use ather Federal resources
for the pogt ghare,
The wadlf provisions in e SeotioR A, p 13, 1°§ | We believe et & Anding of noncompliance 1a not

Page 52 agreements did not comply justified in this case. ‘The finding appears o relate to

with Dol audit poHey. the fwo subsequent paragraphs of the draft report,

which describe requirernents in DoD Directive 76002,
“Andit Policien,”" That Directive apphies to informal
andits of DaD organzations and to endita bf
contractors and subcontractors that reseive
procurement contracts, Procedures for sudits of
agreement types other than condracts are not ¢learly
delineated, Therefore, the Directive jz ambiguous irt its
application to audits of recipients of assistance
instruments, A finding of noncompliance with the
audit policy in the Directive appears to be unwatranied,
and the focus tnsesd should 5o on what policy the DaD
atould establish, .
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Final Report

Reference
ATTACHMENT 1: Comments op the Findings of the Draft Repart Pago 3 0f G
[ SUMMALRY OF FINDING LOCATION(s) IN COMMENT
DRAFT REPORT
DoD officfals were not abwnys | Executive Summary, Wo beleve thet this hinding 1u Incorrect beouse it is
aware of the acnal costto the | . ii, 2, baged on the assuraption that 8 recipient’s IR&D codts,
FPederal Government far “other if later reimbursed by the Government, are Pedoral
transaction” npreements, This | Section B, p. 17, 149, | finds. However, as noted in Atlachment 2, in the Page 53
condition oecurred because respotise to recommendation B.1,;
portions of the cost ~The Congress has ststed that R&D costs incurred
confributions subsequontly by o firm through participation in consortia st
allocated to Pederal contracts cooperative agreements should be fully
were not visible to agresmeants reimbursgble ay IRAD, to the extent ihat they are
officers and because otherwiss rensonable, allocable, and allowable,
nagreements officers were not "This statemant viewed from the perspective of the
trained on the effect of current consortia ot coopetative agreements, rather than
IR&D on recipicnt cost share, from the perspective of procurement contracts fo
which the IR&D Inter is charged, eseentially iz that
Federally reimbursed IR&D raay be vsed as
rectpients’ cost ghare,
“That statement is constatent with an earler policy
that Congress set in law, that atmounts spent for
IR&D are to bo considered ax private funda of the
reciplent, rather than Federal fimds, for purposes of
determining technical datn rights; and
-IR&D couts are legitimate und necessary costs of
doing business for firma in fechnology-dependent
sectors and the firms pass those costs slong to theic
customers,
Use of IRA&D Lelps reduce the | Section B, p. 17, 27§ { We disagree. We LK fiiat 8 compauy 1n s seotor Page 53
cost and risk associated with a dependent on new technology invests its own fands in
reciplent's cost share, SectionB,, p, 19, 1Y | R&D In order to atuy commpatitive, There is risk
(for two apecific invalved in every imvestment of those R&D doliars,
agreements). whather the eost subwequently ik passed along to
Government custoners or private sector customers, A
Section B, p. 19, 2Y. | firns ks tncentive to invest only in the projects that It
deams likely to succeed; nonproductive R&D projects
lead to higher prices for future products and processes
with no commensucate technological advance, Those
could be prices quoted to the Government, if the firm
does Jovernment business, which affeets the firm’s
ability to compate for fisture Government contracts.
A nontraditional or new Saction B, p. 17, 7%, | Wo do notagree hat a nentraditiona] firm with no
contractor 1o DoD who other Govertment business would be at a competitive Page 53

paricipates in an “other
transaction agresment may
not have ad TR&D aceount and
therefors could not be
teimbursed by the Qovernment
because it had no Governmend
centracts to which it could
allocate IR&D costs. It
therefore would be at s
competitive disedvantage
relative to a traditionn] Dol
cattractor.

Section B., p. 20, 249

disndvantage, A nontraditional firm passes the costs of
its Internal R&YD jnvestment to its private sector
cuatomers throisph the prices it charges them for its
products, That is anslogous to a Govornment
comtracior passing those costs of doing business along
to ity custorner, the Government.
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Final Report
Reference

Page 26

Page 53

Page 53 |

Page 54

ATTACHMENT 1: Commants on the Findings of the Draft Report Pags 4 of &
SUMMARY OF FINDING LOCATION(g} IN COMMENT
DRAFT REPORT
TF training on, N30 was Section B, p. 15, 221, | We do nnt agtea that agreements officers should
provided to sgreements negotiale to get recipients to provide higher amounts of

officers, they would
underetand reciplents' sctia
and potential costs and could
better negotiate “other
transaction” agreements,

and

1f the negotiator were
knowledgeablo of the effects
of TR&D reimbursement, the
negotiator might be able to
better negotiste and increase
the recipient's actual cost
contribution,

Section B., pp. 19420,
Exumples 1-3,

Section B., p, 20, 1#9.

cost sharing, to compensate for IR&D reimbursements,

Trying fo offset for IR&D contradiots Congressicnal
intent that gutrent IR&D be allowed as recipients’ cost
sharing contributions,

Moreover, there's a consistency issue. The deaft report
proposes to devalun a Government contractor’s [RED
a6 coit sharing because (he Government reimburses 8
portion of those eosta. To be consiatent, one would
alsg hava to devalus a nontraditions! firm's
cotitribution of its internal R&D funds if the firm
recovered those costs of doing business from its
commercial customers, However, wo boliove that
nefthe of thess devabuations is appropriate.

DD sheuld show the effects
of IRAT reimbursement in its
Teports o Congress because
excluding thoae
retmbursements from the
reports does not fully disclose
ta Congtess and senior DoD
officinls the full cost of “other
transactions” to the
Governoont,

Section B, p. 21, 278,

We disagree, TRAD funds are private funds of the
recipient, notwithstanding later reimbursement of those
costs of doing business by either Govenment or private
sector customers.

“Other transactions” are’
increaging, which may affect
the omount of IR&ED, Senior
acquisition officiely and
mdiyidual program managers
nieed to understand that
increnses in indirect costs on
recipients’ Government
contracts could reault from
increased use of “other
trensections” to attract more

Section B, 1. 22,27 Y,

“We do not think that the increased uge of these

agreements is Likely to have u significant effect on the
oversll amount of IR&D, Generlly, we think that s
firm makes a business decision on how much to {nvest
in R&D at the “maoro™ level, taking into accountits
total aales and how the R&d) inveatrent would
incrense prices to its Government and/or private sectos .
cugtomers and thoreby affect its competitiveness, Fors
Govermment cotractor, that latter factor involves the
effect of IR&D on it indirect cost rates, Atthe
“micto® tevel, project-by-project declstons on whers to

recipient R&D, invest the R&D funds should not alter the higher level
businesy decision on total R&D investment,

Use of research tax credits Section B, p 17, 204 | We disagres hecauss we belleve that adjusting cost

helps recues the costand risk | Section B, p. 18, 3 9. 1 sharing amoynts to compensate for the RETY tax credit

associated with o recipient’s Section B, p. 19,249, | would undercut the rationst policy basis for that tax

cost shiare,
and

T¢ training on the R&D tax
credit waa provided o
agreements officers, they
would understand recipients’
actual and potentin! costs and
cowld befier negotiate “other
transaction” agreements,

Section B, p. 19,29,

Seetion B |, pp. 19-20,
Exsmples :-3.

credit, as explaiued further in cue response to
recommendation B.1, (ses Attachment 2).
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ATTACHMENT T: Comments on the Findings of the Draft Report Page B of &
SUMMARY OF FINDING ] LOCATION(s) IN COMMENT
DRAFT REPORT
The majority of research Executive Summary, ‘As stated in {he memorandum covering this attachment,
Tecipients did not identify p. i, 39, this statemenit is 1ot very meanitigful because the
specific bensfits from using review included only traditionsl DoD contractors and

“other transactions.”

Section C., p. 23, I7 .

Seotion, C,, pp, 25-26,

pone of the nontraditional firms involved in the
congortia. The poxtion of the report addressing this
survey of firms shotld bo deleted urless the survey is

subsection entitled broadened to Include a representative sample of
“Denefits of "Othey nontraditional fittns,

‘Transaction®

Agresmenty.”

DCAA, identified four firms
for rezearch agresments that
used indirect cost tates other
thar: their provisionally
approved DoD fates (Le,, the
rates that they wse to develop
interim prograss billings on
their DoD contracts), Cne
fixtn under a research
ngreernent overstated ncurred
costs by $63,000 because it
bad 8 proposed overhead rate
instead of the spproved rate.
This is 4 timing issue becruse
the firrn was rejmbureed more
than if provisional rates hod
boen used,

Section C,, p. 25,47,

The fifiding incorrectly inplies that the Government
paid $63,000 to the recipicnt consortium aconer than it
would have dong if the firm had used a provisionally
spproved indirect cost rate. However, the research
agresmenta reviewed by the OIG provided for
Govenument payments ¢o the consortia hased o
programmatic milestones and not on incyrred costs,
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Final Report
Reference

Page 1 0f &

ATTACHMENT 2:
RESPONSES TG THE RECOMMENDATIONS

SECTION A, “CONTRACTOR COST SHARING” {pp. 7-16)

Page 16 Recommendation A.l, We recommend that the Director, Defense Research and Bngineering
(DDR&E) includs in DoD directives, instructions, or regulations “other transaction” agrecment
guidance that precludes using Government-finded resoarch and provides a reasonable use chargo
for fully depreciated assets as contractor cost share.

Response: The DDR&R partialty concurs with this two-part recommendation,

The DDR&E does not concur with the first part of the recommendation on
Government-funded research for two reasons, One reason ig that the DDR&E guidance for
Teehnology Investment Agresments (TTAs) alroady statos that recipients are to provido their
cost share from ron-Federal resources that are available to them unless there is specific
awthority to wes other Fedezat resources for the cost share {the OIG therefore should correat
the statement to the contrary in the first sentence of the second paragraph on page 12 of the
draft repoxt). The other reason is that the issue raised in the audit report relates o the
Comtriercial-Military Integration Partnership Program, the particular program involved, The
010 finding is that the program office interpreted the statate for that program as providing
specific authority to use other Goveriment-finded research a8 cost sharing. The DDR&R
guidance for TIAs is not the appropriate vehicle for addressing this programe-specific isaue,
because the same issue applies for any type of agreement (i.¢., procurement contract, grant,
cooperative agreement, of othet natrament) used to carry out the program.

The DDR&E concurs with the second part of ihe recommendation on the need for additional
guidance conceming the use of fully depreciated assety ag recipients’ cost share, We intend

to issue & Do Instruction to provide the additional guidance four months afer the issuance

of the final OIG report.

LA P3P

Page 17 Recommendation A2, We recommend that the Director, Defense Research and Enginoering
(DDR&E) include in DoD directives, instructions, or regutations “other transaction” agreement
guidance that identifies how to design an appropriate access-to-recards clause to verify the terms
and conditions of the agreement. Guidance should include consideration of risks, meteriality,
fiunding involved, contractor past performance, adequacy of contractor business systems, and
methodology of payment (cost based or performance based), and the need to verify
Government-finded and contractor cost shars contributions, The guidance should reference and
desoribe the application of Dol) Directive 7600.2, *Audit Policies,” and DoD Directive 7600.19,
“Audits of State and Local Governments, Institutions of Highér Education, and Other Nonprofit
Institutions.”

Response: The DDR&E partially concurs. The DDR&E concars with adding to the TIA
puidance referenices, as appropriate, 1o the Single Audit Act as implemenied by OMB
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Circular A-133 and DoD Directive 7600.10, as well as a discession of accese~to-records

provisions, The discussion of the access-to-records provisions will recognize that a purpose
of T1As is to involve commercial firms that traditionally have been refuctant to do cost-type

business with the Government due to Government-unique requirements. Congistent with

fhat purpose, the guidance may provide for access-to-records provisions that vary in who is

given access, Federal anditors or other independent anditors, and in the records to which
they are given access for the purpose of reviewing praject expenditures. For any internal
guidance that may be issued appropriately without an oppottunity for public comment, the
DDR&E intends to do so by 8 DoD Instruction four menths after the issuance of the final
OIG report. Additional guidance, if needed, would be issued through publication of 2
proposed and final rule in the Federal Register, a process that may take a yeat or more.

However, the guidance should not refer to DoD Directive 7600.2, which does not clearly
apply to asgistance instraments. ‘We restate 8 1997 response to this reccommendation, from
OIG Audit Report 97-114, “Award and Administration of Contracts, Grants, and Other
Transactions Tssued by the Defense Advanced Research Projects Agency:”

“Although it is ambiguous whether the limitation on contracting for audit
servioes in DoD Directive 7600.2 applies to instruments other than procurement
contracts, the DDR&E concurs with including in the guidance for all types of
OTe a regnirement for 2 DoD component to coordinate with the IG, DoD, in
individual cases where it either: (1) contracts with a non-Federal independent
guditor for audit of & recipient; or (2) requires a recipient to hire an independent
awditor (other than the independent auditor that audits the recipiont’s financial
statements, as deseribed in the following paragraph) to conduct an
award-specific andit on behalf of the Government,

“Iowever, ihere should not be a requirement for tha IG, DoD, to be consulted in
each individus! case if DoD policy or the awsrd terms require the recipient to
have a “single audit” performed by the independent auditor that audits the
recipient’s financial statements. A “single audit” would be an expausion upon
the audit of the financial statements, to include a review of the internal control
structure to provide assurances that the recipient is managing Federal awards in
compliance with Pederal laws and regulations, and with the terms and conditions
of the awerds. The assurances provided by “single audits” can obviate or greatly
reduce the need for finel cost audits of individual awards,”

Wo will work with the OIG 1o design a process for any cuordination with the IG, DoD, that

does not delay negotiation of agreements,
4L+ PPy

Recommendation A.3, We recommend that the Director, Defense Research and Engineering
(DDR&E) include ir: DoD directives, instructions, or regulations “other transaction” agreement

guidance that identifies the roles and responsibilities that the Defense Confract Audit Agency hag

for “other transactions” and fhe services it can provide to agreement officers. The guidance
should be developed in coordination with the Agency and state that agresment officers should
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use the Agency to verify torms and conditions of “other transaction” agregments wheze the
Agency has audit cognizance.

Response: The DDR&E partially concurs, The DDR&E concurs with including language
in the TIA guidance fo address the roles of the Defense Contract Audit Agency, We intend
to develop that language in coordination with the DCAA and issue it by a DoD Instruction
four months after the publication of the final CIG report.

The DDR&E does not coneur with issuing guidance that explicitly states that the DCAA
will be uged to verify reciplents’ compliance with terms and conditions in every case in
which the DCAA currently has an audit presence at the recipient. Rather, the policy should
paratlel the one for other assistance awards to for-profit organizations that was issued in
1998 in Part 34 of DoD 3210,6-R, “The Dol Grant and Agreement Regulations,” The
policy in Part 34, “Administrative Requiretaents for Grants snd Agreements with For-Profit
Organizations,” iy that any fot-profit recipient that expends $300,000 or more per year in
Federal awards shall have an audit made for that year, The recipient may elect fo engage
independent, non-Federal suditors to meel the requiremtent, may use sudits performed by the
DCAA or other Fedorat auditors, or may rely on a combination of non-Federal and Federal
auditors in a coordinated audit approach, This policy does not require each recipient that
Tas a DCAA audit presence to meet the requirement through DCAA audits, and the polioy
was adopted with the concurrence of the IG, DoD. The policy for TIAs should not be more
restrictive than the policy in Part 34, and we are not aware of problems that have arisen fo
justify a policy change in Part 34. Thetefore, we intend to work with the OIG and the
DCAA to develop a reasonsble approach to verification of recipients’ compliance with
award terms and conditions, and to issue guidance incorporating that policy by a DD
Instruction four motiths afler reaching closure with the OIG on the substance of the poiicy, if
{6 guidance can be issued appropriately without opportunify for public corment,

LLL 4 PPy

SECTION B., “EFFECT OF INDEPENDENT RESEARCH AND DEVELOPMENT
COSTS ON CONTRACTOR COST SHARE” (pp. 17-22)

. We recommend that the Directer, Defense Research and Eagineering
provide training to “gther transaction” agreement officers on how to determine the effects of
current independent research and dovelopment reimbursement on contractor cost share and
provide information to agreement officers on the research tax credit.

Response: The DDR&E does not concur with this two-part recommendation,

With respect to the first part of the recormendation, we do not believe that the
Govemment’s determination of the value of a firm’s cost sharing contribution should be
affected by the amount of independent research and development {[R&D}) that is included in
the contribution. The Congress hns recognized (page 568 of House of Representatives
report 102-311, the conference report accompanying the National Defense Authorization
Act for Fiscal Years 1992 and 1993) that IR&D costs incurred by & firm through
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participation in consortia or cooperative agreements should be fully reimbursable fo the
oxtent that the costs are reasonable, allocable, and otherwise allowable. This statement
viewed from the perspective of the consortia or cooperative agresments, rather than from the
perspective of procurement contracts to which the IR&D later is charged, essentially is that
‘Federally reimbursed IR&D may be used as recipients’ cost share, That's consistent with an
earlier policy sct by the Congress, in 10 U.5.C. 2320, that amounts spent for IR&D are to he
considered as private funds of the recipient, rather than Federal furds, for purposes of
determining technical data rights,

Firms invest their internal funds in R&D for future products and processos, Fims thet do
business in the commercial marketplace recover their R&D investment costs through the
ptices they charge their customers for goods and services. Firms that do business with the
Government under cost-type awards recover {he costs in part through inditect costs charged
10 those awards. Inboth cases, R&D costs are legitimate and necessary costs of doing
buginess for firms in technology-dependent sectors and the firms pass those costs along to
their custorers. The customers' relmbursements of a firm's investment of its own fimds in
R&D ghould not be a factor in evalvating the firm's cost sharing commitments; whether or
not the Government is one of the customers that provided the relmbursements, the funda still
should be viewed as the firm's internal funds and not Federat funds or other customers’
funda,

With respect to the second part of thic recommendation concerning R&T) tax credits, we
believe that this credit is 2 matter of national policy, The intent of the credit 8 to encourage
private firms' investment in R&D, Therefore, it would be undercueting national policy if an
agrecrnents officer required a fitm to invest additiona! cost sharing to offset the effoet of the
tax credit, Doing so wonld be somewhat anglogous to reducing a Federal emiployee’s salary
if he or ghe borrowed money to buy 3 home and received a tax deduction for the mortgege
interast; the salary reduction would undercut the national policy basis for the mortgage
ititerest deduction.

LL4H Py

Recommendation B2, We recommend thet the Director, Defense Research and Engineering
(DDRAE) require that the anrual report to Congress on research “other transaction” agreements
identify the estimated effects of current independent research and development reimburzement
on contractor cost share,

Responvet The DDR&E does not concur with this recommendation. The rationale, which
is the same as that given in recommendation B.1., is that IR&D reimbursement does not
affect a recipient’s cost share,

Lo PPy
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ATTACHMENT 2: Responsas to the Recommendatlons of the Draft Report Page B of &

SECTION C., “CONTRACTOR TREATMENT OF “‘OTHER TRANSACTION’
AGREEMENTS” (pp. 23-26)

Recommendation Cul. We recommend that the Director, Defense Rescarch and Bngineering
establigh policy in DoD directives, instructions, or regulations for “other transaction” agreements
that requires agreement cfficers to alert the Defonse Contract Audit Agency of & potential Cost
Accounting Standard 402 noncompliance on other Government contracts resulting from the
coniractor’s inconsistent accounting treatment of cost shares associated with an “other
trangaction” agresrment.

Response: The DDR&E concurs with amending the guidance to require agreements
officers notify the DCAA if they begome aware of a potential noncompliance with the Cost
Accounting Standard 402. The DDR&E intends to issue guidance to that effect by 2 DoD
Instruction four months after the issuance of the final OIG report,

FETE 35S

Recomymendation C.2, We reconmend that the Directot, Defense Research and Bogineering
establish policy in DoD directives, instructions, or regulations for “other fransaction” agrecments
that require contractors to use overhead rates, if available, that do not exceed the provisionally
approved Dol overhead rates to detenmine “other transaction” costs,

Response: The DDR&E concurs in part with this recommendation, For any agreement that
is structured to provide for Government payments to a firm or consortium based on incurred
costa, it is appropriate to issue gnidance that requires the firm or any for-profit consartium
member with provisional Government billing rates to use those rates or lower rates for
accunulating and reporting costs and for requesting payments. For agreements with
milestone payment provisions, the Government would make payments of agreed-upon
amounts when the milostones are completed, The DDR&E intends to issue guidance on this
issue by a DoD Instruction four months after isauance of the finai OIG report, if the
guidance appropriately can be issued without an opportumity for public comment,

L4 ey
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Defense Procurement Comments

OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON DC 20301-3000

ACOUISITION AND Oc¢tober 26, 1999
TECHNOLOGY

DP/DSPS
MEMORANDUM FOR ASSISTANT INSPECTOR GENERAL (AUDITING)

SUBJECT: Draft Audit Report con Costs Charged to “Other
Transaction” Agreements (Project No. 7AB-0051,01)

I appreciate the opportunity to comment on the subject
draft DoD IG audit report., My responee addresses the findings
and recommendations regarding “other Ltransactions” for prototype
projects. The Director, Defense Research & Fngineering ls
responding separately for "other transactions” used for
research, “Other tranmpaction” authority i& a valuable tcel that
permits the Department to oreate business arrangements necessary
to attract traditionally non-defenpe commercial cempenies and to
develop benaficial and immovative strategies when contracting
with companies who normally do business with the government.

The 16 report reviewed the financial and cost aspects of
two @arly DARPA prototype “other trangactions” totaling $466,
out of & FY94-98 universe of 95 “other transactions” totaling
$1.1B, I am pleased that there were no reported deficiencies
impacting final costs paid by the govermment for prototype
"other trangactions”, While several of the IG recommendations
are based upon circumstances not found on the ‘“other
transactions® for prototype projects reviewed, some of these
recommendations will add value to our current framework for
implementing prototype "other transactions', and I have agreed
to incorporate them in any guidance we may issue,

There are two issues in the 16 report that are of
particular concern.

Congressional Reports - IR&D and Research Tax Credit. The
IG believes that agreements officers should reduce offeror
proposals to reflect potential IRED coste to be reimbursed undex
government contracts, and research tax credits that will result
in reduced income to the U.S. Treasury. Based on this belief,
the IG states that DoD reports to Congress have not fully
disclosed the cost of the sgreements, I strongly disagree. The
reports bo Congress were based on the negotiated amounts

included in the agreements.
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T do not agree that the recipient cost share should be
reduced if some portion is reimbursed by the government as IRED
costs., We have always treated IR&D costs as private coptracter
expenditures when determining technical data rights, and it
would be incongistent to treat them as federal funds for
determining cost share for “other trangactions'. We believe the
Congressional intent on this matter is clear,

T also do not agree that the recipient cost share should be
reduced if the recipient is entitled te a research tax credit.
We have never considered the implications of federal taxes in
pricing our contracts, in part because we do not want to
interfere with the tax incentives that have been granted by the
Congress without regard to whether a company does business with
the government, It would be virtually impossible to predict the
amount of any tax credit a company might be entitled to receive,
and there would be no benefit to the government from doing so.

It is inappropriabte teo portray this disagreement on the
treatment of complex overhead and tax issues as a failure to
disclose the cost of the agresments. The report needs to be
changed to remove this inaccurate portrayal.

“New Contractors”. The IG report asgserts that 2.5% of DaD
cost on prototype “cther transactions’ went to “mnew
contractors”. I believe the appropriate measure of “new
gontractor’ participation is by agreement rather than by
company. Using this as the basls after updating the OIG
database for other known participants, we found that
approximately 36% of the agreements attracted at least one “new
contractor”. The DoD cost on these agreements is approximately
24% cof total DeDlr prototype cost.

In addition, I believe modification to the percentage of
new participants is required because I understand that companies
that formed new business units and those that do a very small
percentage of Defense work were categorized as traditional
gontractors. Further, categerization based on location may not
be a valid measure of "new vontractors" because a location may
be a comprised of multiple segments (commercial and government).

Our percentages appropriately exclude the twe FY3% EELV
awards. These awards are the only FY99 awarde included in the
IG numbers. Inclusion of these two high value awards to
traditicnal Dol contractors in a database of FY90-98
information, significantly distorts the data. I urge you to
expand the Table 2 analysis to include the Department’s measures
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of “new contractor® participatien by agreement and to use the
FY90-FY98 information as the baseline throughout this report,
with supplemental information provided on EELV.

Attached are concexrns I have with the accuracy of a number
of statements made in the report. I appreciate having the
opportunity to comment on the draft report and look forward to
continuing to work with you on this matter.

Do s e

Eleancr R. Spectox
Director, Defense Procurement

Attachments:
1. Commente on Recommendations
2, Comments on Findings
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DODIG DRAFT AUDIT REPORT ON COSTS CHARGED TO “OTHER TRANSACTION”
AGREEMENTS {PROJECT NO. TAB-0051.01)

OFFICE OF THE UNDER SECRETARY COF DEFENSE
(ACQUISITION AND TECHNOLOGY)}/DIRECTOR DEFENSE PROCUREMENT
COMMENTSE ON RECOMMENDATIONS

AERkRwEE
Recommendation A.1: DDP inglude in DoR directives,
instructions, or regulations ‘other transaction" agreement
guidance that precludes using Government-funded resgearch and
overvalued assets and provides a reasonable use charge for fully
depreciated assets as contractor cost share.

DD? Responga: Concur, UED{AT&L} is considering issuing a
Dircotive that would mandate the use of the "Other Transactions”
Guide for Prototype Projecta, I plan to ineclude in the guide a
restriction on research and development funded as a direct cost
under a government contract, grant, or other agreement from
being used as B contractor coat share unless specifically
authorized, The guide will also provide the key factors to
congider in determining the amount, if any, of a usage charge
for fully depreciated assets used as a contractor cost share.

Recommendation A,2¢ DDP include in DoD directives,
instructions, or regulations "other transaction" agyeement
gquidance that identifies how to design an appropriate access-to-
records clause to verify the terms and conditions of the
agreement, Guidance should include congideration of risks,
makeriatity, funding invelved, contractor past performance,
adequacy of contractor business systems, and methodology of
payment (cost hased or perfermance based), and the need to
verify Government and contractor voat share contributions. The
guidance should reference and describe the appllcation of DeD
Directive 7600.2, *Audit Policies", and DeD Directive 7600.10,
"audits of State and Local Governments, Institutions of Higher
fducation, and Other Nopprofit Institutions®.

pDP Responses Partially Concur. The wother trangactions guide
#ill inciude the various factors to be considered in dgveloping
clauges that permit access to the records that are necessary to
verify compliance with the requirements of agreements that
provide for interim or final reimbursement based on actual costs
incurred. DDP will work with the IG to establish sppropriate
policy regarding the applicability of DoD Directives 7600.2 and
7600.10. There must be some flexibility incorporated into the
application of DoD Directive 7600.2 to *other transactions” that
permits the use of independent auditors when government auditors
do not have audit cognizance. DDP will work with the IG to
astablish guldelines for determining when independent auditors

Attachment 1
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DODIG DRAFT AUDIT REPORT ON COSTS CHARGED TO “OTHER TRANSACTION”
AGREEMENTE (PROJECT NO, 7AaB-0051.01}

QFFICE OF THE UNDER SECRETARY OF DEFENSE
(ACQUISITION AND TECENOLOGY) /DIRECTOR DEFENSE PROCUREMENT
COMNENTS ON RECOMMENDATIONS

W e TR R

may be used and will provide the I@ with an annual listing of
any independent auditoxs used.

Recommendation A.3; DDP include in Dopd directives, instructicns,
or regulations *other trangsaction® agreement guidance that
jdentifies the role and responsibilities that the Defense
Contract Audit Agency has for “other transactions" and the
services it can provide to agreement officers. The guidance
should be developed in coordination with the Agency aond state
that agreement officers should use the Agency to verify the
terms and conditions of "other transaction® agreement where the
Agency has audit cognizance.

DDP Respcnse: Concur, The audit guidance I will issue for
coordination for inclusion in the “other transaction” guide will
require agreement officers to use DCAA when a company buginess
gegment has DCAA audit cognizance and the agreement provides for
interim or final reimbursement based on actual costs incurred.
Use of auditors other than DCAA in such situations would require
approval by the IG. For those company business segments that do
not have DCAA audit cognizance, DEP would provide the IG with an
anmial 1isting of any independent auditors used.

Recommendation B,1: DDP provide training to "other transaction®
agresment officers on how to determine effects of cuzrent
independent research and development reimbursement on contractor
cost share and provide information to agreement officers on the
regearch tax credit.

DDP Response: Nonconcur. Adjusting recipient cost shares for
IR&D costs treats such costs as government funds. This ignores
the Congressional mandate that IR&D costs be treated as private
fundas. 7In addressing the issue of technical data rights,
Congress specified in 10 U.S.C. 2320(a)(3) that IR&D funds
shall not be considered to be federal funds. It would be
incongistent for the Department to Lreat IRED funde as private
funds for purposes of determining technical data rights, and as
. federal funds for purposes of determining cost shares for “other
transactions”.

In addition, in discussing the use of research “other
transactions”, the Senate Committee on Armed Serviceg ia report

2 Attachment 1
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Page 31

DODIG DRAFY AUDIT REPORT ON COSTS CHARGED TO “OTHER TRANSACTIONT

AGRIEMENTS (FROJECT NO. 7AB-0051.01)

OFFICE OF THE UNDER SECREFARY OF DEFENSE
{ACQUISTTION AND TECHNOLOGY)/DIRECTOR DEFENSE PROCUREMENT
COMMENTS ON RECOMMENDATIONS

ARk ddid

104-267 stated that it intended that the sunk cost of prior
research efforts not count as recipient cost share, and that
only ".the additional resources provided by the private sector
needed to carry out the specific project should be counted.”
Clearly, Congress recognized that because current IRED costs are
private funds, they may be used as a recipient’s cost share.

The IG expresses concern that government contractors have an
unfair advantage because they may charge their govermment
contracts for part of the eost of the “other transaction®.
Commercial companies may also charge their other contracts for
the cost of independent research and development effort.

Congress also provided an incentive Eor research through the
research tax credit. Adjusting cost shares for recipienta that
are eligible to take the credit would inappropriately penalize
reeipients. This recommendation is also inconsistent with how
poD treats federal income taxes for contracts. DoD does not
inelude federal income taxes in determining reimbursement or
computing refunds due under cost-based contracts. Furthermore,
it is not practical, and in most cases not possible, to
determine if the company qualifies for the research tax credit
or how much the credit will bhe.

Recommendation B.2: DDP require that the annual report to
Congress on research and prototype 'other transaction”
agreements identify the estimated effects of indspendent
regearch and development reimbursements om combtractor ¢ost
share,

DDP Responsa: Nonconcur. For the same reasons stated in our
response to Recommendation B.1, inclusion of IR&D costs in the
report to Congress ls inappropriate because it would result in
treating the costs as federal funds rather than private funds.

Regommendation C.Lt DDP establish policy in Dol directives,
instructions, or regulations for "cther transaction’ agreements
that requires agreement officers toc alert the Defense Contract
audit Agency of a potential Cost Acecounting Standard 402
noncompiiance on other Government contracts resulting from the
contractor's inconsistent acdounting treatment of cost shares
agsociated with an "other transaction™ agreement,

3 Attachment 1
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DODIG DRAFT AUDIT REPORT ON COSTS CHARGED TO “OTEER TRANSACTION"
AGREEMENTS (PROJECT NO. TAB~005L.01)

OFFICE OF THE UNDER SECRETARY OF DEFENSE
(ACQUISITION AND TECENCLOGY)/DIRECTOR DEFENSE PROCUREMENT
COMMENTS ON RECOMMENDATIONS

REAKAETRIRRN

DDP Responee: Concur. There will be a requirement that
ngreement officers notify DCAR 1f thay become aware of a
potential noncompliance with CAS 402.

Recommendation C.2r DDP establish policy in DoD directives,
instructions, or regulations for °cther transaction" agreements
that require contractors £o use DoD provisionally approved
overhead rates, if available, to determine the “other
trangaction® cost.

DDP Responsas Concur. The “other transaction” guide is planned
fo inciude a requirement that, for “cther tramsactions” that
provide for interim reimbursement based on actual costs
incurred, the interim reimbursement rates will be no higher than
provisionally approved indirect rates, when such rates are
available,

4 Attachment 1
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DODIG DRAFT AUDIT REPORT ON COSTS CHARGED TO ™OTHER TRANSACTIONY
AGREEMENTS (PROJECT NO. 7AB-0051.01)

QFFICE OF THE UNDER SRCRETARY OF DEFENBE
(ACQUISITION AND TECHNOIOUY)/DYRECTOR DEFENSE PROCUREMENT
COMMENTS ON FINDINGS

*hkkkhkkk

1., Page i, 2™ paragraph, 2 sentence - This sentence
erronapusly impliles “other transactions” were authorized golely
to reduce barrisrs to commercial companies. Recommend change as
follows: “Other transaction” agreements were anthorized to
reduce barriers te commercial firms in DoD research, to hereby
broadenine the technology and industrial base available to DoD,
and to fostering new relationships and practices within the
technology and industrial base that supports national security.

2. Page i, 2™ paragraph, laat sentence does not recogulze the
conplete soope of the “cther transaction” authority - Technical
correction recommendad as follows: “Other transactiocn”
agreaments are generally not subject to statutes or regulations
limited in applicability to assesiated-with-contracts, grants or
cooperative agreements.

3. Page i ~ The 4™ paragraph states that Erom October 1, 1989
to October 16, 1398, the Dob issued 302 “other transaction”
agreementa.of about $7 billion, This dollar amount represents
FY90-FY98 awards and the two FY99 EELV awards for $3B. The EEIV
awards are the only F¥99 awards included in the IG numbers.
Inclusion of these twe high value awards in an aggregate
reporting of what is otherwise FY9(-98 information,
significantly distorts the data. The Department urges the 18 ko
use the FY90-FY98 information as the baseline through out this
report, with supplemental information provided en EELV. This isg
consistent with the approach used by the USD{A&T) in its
February 1859 Report to Congress.

4. page 1, i paragraph, 3" mentence - Samo comment as #1
above. Revige “foster new relationehips and practices with
commercial technology and industrial firms” to “foster new
velationships and practices within the technology and industrial
bage” consistent with 10 USC 2371{h) (2) (¢} {ii}.

5., Page 2, last paragraph, states that “.the 1589 statute
authorizing ‘other transactions’ requires the Becretary of
pefense to igsue regulations.” and that “.guidance in the
momorandums on redearch and prototyps projects is ponmandatory”.
The statute did not require regulations until the Federal
Aoquisition Streamlining Act of 1994, Prototype authority was
authorized for DARPA in the National Defemse Authorization Act

1
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DODIG DRAFT AUDIT REPORT ON COSTH CHARGED TO “OTHER TRANSACTION”
AGREEMENTE (PROJECT NO, 7TAB-0051.01)

OFFICE OF THE UNDER SECHETARY OF DEFENSE
{ACQUISTTION AND TECHWOLOGY) /DIRECTOR DEFENSE PROCUREMENT
COMMENTS ON FINDINGS

Rk kdkkk X

for Fiscal VYear 1994, It was not extended to the military
departments until the National Defense Authorization Act for
Figecal Year 1997 and has not been enacted &8 permanent
authority. Consistent with the temporary nature of the
authority, the USD(A&T) issued policy guidance on Decenber 14,
1996 and DDP has issued two follow-on memovanda. There is no
evidence that the USD(A&T) or DDP policy memoranda are being
traated as non-mandatory guidance.

6. Page 3, Tabls i, includes the $3B FY99 EELV awurds in the ¥v
1998 B45 totals — Consistent with rationale discussed in comment
#3, the table should not include the BELV awards in the FY 1998
totals.

7. Page 3, last paragraph, last gentence bagina with a
dlsocusglon of how DoD ocost share wap prorated among contractors,
but inappropristely concludee by referencing whether contragtors
ware providing funds. The appropriate conclusion should be that
the agreements did not always identify the DoD cost share
provided to each partieipating contractox.

8§, Page 4, "able 2, identifies a DoD cvost-share to new
contractors as 2.5% bassd on & prorated distribution of
government dollars {including EELV) to all DoDIG identified
prototyps contractors. See comments in the DDP cover memcrandurn
and in Comment #3 above. The IG figures derive from a database
that does not include all “new contractors® participating in
prototype “other transactions” and should be updated. Table 2
ghould be revised alec to include an analysis of the number and
value of agreements that involved “new contractors” hased on
updated information provided to the IG regarding participants
not currently included in the database.

5, Page 5, Table 3b, identifles the number of new and
traditional contractors, Not all *new contractors”
participating in the prototype “other transactions” are lncluded
in the IG database that was used as the source for Table 3b.

Our review ldentified an additional 41 (5 duplicate entities)
vnew contractors® participating in prototype “other
trangactions”.
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10, Page 5, last paragraph, recoiymizes that 08D officials
believe new contractor” participation is appropriately neagured
by the number of agreements that have “new contractor”
participation. This alternative measure should be as

 prominently displayed asg are the tables that reflect the IG

philogophy, The number of prototype agreements involving “new
contractors’ increases to 34 {or 36%) vice 16 {or 17%) when the
additional “new contractors” identified by the military
departments and defense agencies are included for prototype
projects.

11. Page 13, 1st and 2nd paragraphs, state that "The variety of
audit provisions did not comply with DoD audit policy..." and
npop Diractive 7600.2, ‘Audit Policies’... states that DoD
components will not contract for audit paxrvices unless the audit
expertise ip not avallable in DoD audit organizations.” EBecause
“gther transactions' were not contemplated at the time of
ipsuance of this directive, it is ambignous whether agreement
types other than contracts were covered, egpecially since
gsolloltations were not ipsued specifically for audit services.
tdentifying this as a failure to comply appears to ba
unwarranted. We agree to work with the IG and incorporate
appropriate audit guidance in the “other transactions” guide for
prototype projects.

12. Page 14, 1" paragraph, states that “Guldance for prototype
‘other transactions’ mentions DCAA.". This paragraph should be
revised to include the words on page 11 of the draft DobIG
report on the EELV Program {Project No. 9AD-0085 dated Qctober
15, 1999) regarding DCAA. ‘That guote ig: “Director, Defense
Procurement, stated in the ‘Guide..’ that DCAR could provide
financial services during the review of the ‘other trangaction’
propesal, during the ‘other transaction’ period of performance,
and on completion of the ‘other transaction' agreement. In
addition, the guide stated that DCBA could also provide
information on the status of the contractors’ adcounting system
or help the agreement's officer determine a fairy and reasonable
price.* The existing guide also states that DCAA ig available
to provide financial advisory services to the agreements officex
to help determine price fairness and reasonableness,
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13. page 14, 1% paragraph, states that “Sinve ‘other
trangactions’ are somewhat like the buying of commercial epare
parts in that standard procursment policied and practices do not
apply.”. This is incoxrrect. Recommend deletion of the
discussion of commercial items from thip paragraph. Commercial
items are procured by the use of FaR Part 12, a subset of
wgtandard® contracts. “0Other transacticns” do not use standard
procurement policies because they are a different type of
agreement, not because they are a unique subset of contracts.

14, FPage 14, 1* paragraph, last sentenge, refers back to the
Tabhle 2 caloulations of DoD vost share fynding provided to
traditional contractors - See above comments above regarding the
apparent understatement of "“new contractor” participation in
“other transactions®.

15, Page 15, last paragraph, states "We did mot jdentify anvone
using these non-mandatory procedures.” The IG audit involved
awards made by DARPA in 1994 and 1995, The deskbook Guide on
vOther Transactions” for prototype projects was published in
Decenber 19%8. It is not evident that the IG reviewed
aolieitatione issued after this date to support the above
statement. The military departments and defense agencies
indicate that the guide ig being uged when an “other
trangaction” is being considered for a prototype project.

16, Page 15, last paragraph states that “DCAR was not involved
in drafting the prodedures.”. DCAA's written comments of
October 8, 1998 were discussed with the DCAA and agreed upon
changes were incorporated inte the prototype guide.

17. Page 17, 1°* & 2™ paragraphs. The report states that the
"gsa of IR&D.helps reduce the cost and rish associated with the
contractors cost share.” and that *DoD officials were not always
awara of the actual cost tc the Faderal Govermment for “other
trangaction” agreements.bscause portions of cost contributions
subsaquently alloeated to Federal contracts was not visible to
agreemant officers.”. These findings are incorrect because they
are based on the invalid assumption that a company's IR&D costs
are federal rather than private funds. Congress specified in 10
UsSC 2320(a) (3} that IR&D funde shall not be considered to be
federal funds for purposes of determining technical data rights.
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Additionally, the Senate Armed Services Committee (Sen. Rep.
104-267) indicated it intended that the sunk cost of priox
research efforts not count as recipient cost share. We can only
conclude that futuxe research (including IR&D) im acceptable as
recipient cost share. A company invests its own funde in R&D in
order to stay competitive, IRE&D costs are legitimate and
necessary costas of doing business for firms in technology-
dependent sectors, and these firms pass those costs along to
both their government and commerclal customers.

18. Page 17, 1™ paragraph, statesa “.reports to congragssional
and DoD officlals did not £4lly disclose the actual cost to ths
Federal Government for ‘pther transaction’ agreements” and page
21, 2™ paragraph, states "DoD should show the effacta of
contractor IRED reimburgement in its reports to Congrass hecause
the reports do not clearly discloss the full cost of ‘other
transactions’ to the Govermment®. Disagree for the same reascns
digcugsed in the cover memorandum and above.

19. Page 18, 1% pargraph, referendes the FY 1977 National
Defenge Authorization Aot. The appropriate reference appears to
be the FY 1997 National Defense Authorization Act.

20. Page 20, 1™ full paragraph, *If the negotlater were
knowledgoabla of the effects of IRLD relimbursement, the
negotiater might bhe able to better negotiate and increase the
contractor’s actual cost contribution.” For the reasons already
discussed, we disagree with the contention that a company’'s cost
share from IR&D should be adjusted baged on the extent it i=s
reimbursed by the government,

2L. Page 20, 2™ paragraph states thot "If the agreement
negotiator underatands the effect of IR&D on gontractor
proposals, the negotiator can better understand that a new
contractor may be at a cost disadvantage in competing with a
traditional DoD contractor.” Disagree as discussed in our
response to Recommendation B,1.

22, Page 21, 4*" paragraph states that *On February 26, 1999, a
report to Congress.showed a DoD cost share of $2.3 billicn and

an estimated gontractors’ cost share of §2.2 hillicon.~ It later
racognizes that without EELV “the DoD and aontractor cost shara

5
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reported for prototype sgreements was $1,337 millicn and §250
miliicn, respectively.” We again recommend that the baseline
discussion be of the FY94-98 awards and that the EELV be
discussed separately. This is how it was reported in the
February 26, 1999 Report’s Executive Summary.

23, page 21-22, last and first paragraph, respectively, states
that “Cur analysis of the prototype ‘cther transactlon’ .. showed
that the five largest DoD contractors recelved 73 percent of the
£2.3 hillion DoD funds” and that when EELV is excluded “the five
largest traditional contractors.. yecelved 53.percent of the DoD
funds.”, “The large DoD contractors had TRED acdounts and high
IRGD reimbursement rates.” The Dol IG analysis did not go helow
the prime “contractor” level and thus overstates the extent of
DoD dollars that ultimately end up with traditional contractors.
The relevant factor in an analysis regarding IR&D accounts is
not the recipients of DoD cost-share dollars, but should be of
the recipients who provided cost-share that was credited to an
TR&D account. During FYS4-FY98 prototype recipient’s cost-share
amcunted to approximately $250 million. Information is not
readily available on the extent the reciplents’ investwent was
funded by IR&D. For the BELV awards we know that the majority
of the companies' cost share is not coming from IR&D furids. I
recommend that this misleading analysis be removed from the
audit report.

24. page 22, 2™ paragraph states that “.inoreages in
contractors’ indirect costs dgould result from inoxeased use of
‘other trangaction’ agreamants to attract more coatractor IR&D”.
This statement incorrectly assumes that a company does not
budgel: for IR&D funds, However, a company's IRED funds are
limited and allocated to projects having the highest priority.
Thug, “other transactions” compete againgt other patential
projests for company IR&D funda. It is incorrect to asaume that
the IR&D budget will be increased when an “other transaction” is
awarded.

25. Page 34, last paragraph states that ™. 10 of those
cdontractors did not treat the DoD and contractor ¢ost share asg
an IRKD project in the contractors accounting systems and
therefore did not follow the guidance in the DDP memorandum”.
The DDP guidance is misrepresented in this paragraph. The DDF
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guidance did not require participants cost share to be charged
to IR&D for Technology Reinvestment Projects program. It
permitted cost-share to be charged to IRKD if otherwise
authorized by TAR 31.205-18(e) and provided notice that, in
order to avoid a potential TAS 402 violatlon when cost-share is
charged to IR&D, all coste included pursuant to these agreements
should be acoounted for as IR&D, with the funds provided by the
government treated as a credit to the IR&D project.

26, Ppage 25, Bemafits of *Other Transactlon” Agreements. The
IG used this audit to aocgomplish a limited survey of seven
contractor business msnagers and contracting officials involved
in two prototype “other transsotlons” to asdesd the benefits of
wother transaction” agreements. Even though all seven prototype
raspondents identified benefits, such a small sample gize can
not reagonably be considerad a representative analysis of the
benefits aspociated with the use of “other transaction”
authority. I recommend the IG consider deleting this discussion
from the final report, or at least recognize other efforts
undertaken to access the benefits of the “other trangaction”
authority. Namely, the Department’s annual reports to Congress,
USD(A&T) ‘s February 1999 report to Congress, RAND'g gtudies of
the Global Hawk and Arsenal Ship, IDA's Novenmber 1599 study of
research agreements, and the Pobomac Institute for Policy
Studies January 1999 review of the Technology Reinvestment
Program.
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