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Section 1 — General Information
A. Purpose and Scope

This Guide is issued by the Office of the Under Secretary of Defense for
Research and Engineering (OUSD(R&E)), the organization responsible for
promulgation of policy and guidance for Research Other Transactions (OTs)
awarded using the authority of 10 U.S.C. 4021. This Guide provides advice,
guidance and best practices on planning, publicizing, soliciting, evaluating,
negotiating, awarding and administering Research OTs. DoD’s OT authority
allows for three types of OTs by law — Research, Prototype, and Production. A
larger discussion regarding the nuances of all types of OTs with additional
guidance and lessons learned as to their use can be found in the Other
Transactions Guide issued in July 2023 by the Office of the Under Secretary of
Defense for Acquisition and Sustainment (OUSD(A&S)):
(https://www.acq.osd.mil/asda/dpc/cp/policy/docs/guidebook/DoD%200T
%20Guide July%202023.pdf). Readers interested in learning more about OTs
may wish to consult both documents. The use of OTs and many of the issues
that will need to be considered are common across all types of OTs. Reading
both documents will help users assess the appropriate type of OT to utilize and
focus on the common considerations inherent in using these flexible
authorities. This Research OT Guide will specifically focus on topics applicable
to Research OTs awarded under 10 U.S.C. 4021.

While this document includes references to the controlling statutory,
regulatory and policy provisions for Research OTs, this document itself is not a
formal policy document. Activities seeking to award Research OTs should
consult with legal counsel for interpretation of statutory, regulatory, and
policy requirements. If a strategy, practice, or procedure is in the best interest
of the Government and is not prohibited by law or Executive Order, the
Government team may assume it is permitted.

B. Types of Other Transactions

The OT authorities available to the Department of Defense (DoD) were created
to give the Department the flexibility it needs to adopt and incorporate
commercial business practices into its award instruments and thereby attract a
wider, more diverse group of performers to the defense research and industrial
base. When appropriately leveraged, OTs provide the Government with the
opportunities it needs to partner with both traditional defense contractors and
non-traditional performers who are spearheading the creation of cutting edge,
state-of-the-art technology solutions.

OTs can help DoD:

e Foster new relationships and adopt new business practices when dealing
with traditional and non-traditional performers, especially those
performers who would not ordinarily pursue DoD projects or challenges
because they are not willing to accept a traditional Government award
vehicle;
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Broaden the defense research and industrial base by allowing the
Department to offer more flexible and innovative award options;
Support and encourage technology solutions that have dual-use
applications; and

Leverage commercial research investments in technology development
and partner with industry to ensure DoD requirements are incorporated
into future research and technological solutions.

While OTs can be structured in a variety of ways, there are two different DoD
OT statutory authorities that can result in three different types of OT award:
Research, Prototype, and Production.

Research OTs are authorized under 10 U.S.C. 4021 and are used for
basic, applied, and advanced research projects. This was the original OT
authority given to DoD more than 30 years ago and was generally
intended to spur dual-use research and development (R&D) projects.
The use of this authority allows DoD to take advantage of commercial
economies of scale without burdening companies with traditional
government regulatory overhead. This flexibility is especially important
when trying to attract performers who will not or do not do business with
the Government but can also provide advantages to traditional defense
contractors who are looking to diversify into the commercial sector or
partner with non-traditional contractors.

Prototype OTs are authorized under 10 U.S.C. 4022, which extended the
original research authority above to allow DoD to acquire prototype
projects or capabilities. Both dual-use and defense-specific projects
commonly use the prototype authority, and this statute allows for the
same flexibility in the contracting process as with Research OTs.
Production OTs are authorized under 10 U.S.C. 4022(f) and allows a
project that was competitively awarded as an OT for Prototypes to segue
into the production phase without the need for additional competition.
Specific requirements must be satisfied before the transition to
production can occur.

This Guide will focus on Research OTs and the special considerations that apply
when using this authority. Regardless of which type of OT is chosen, the
statutes make it clear what any OT will not be. OTs are not FAR-based
procurement contracts, grants, cooperative agreements, or cooperative
research and development agreements and will not be subject to the statutory,
regulatory and policy requirements that apply to the award of those
instruments. OTs will, however, often be subject to statutes, regulations and
policies that are unrelated to the acquisition process.
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C. Appropriate Use of Research OTs

Research OTs are used for basic, applied, and advanced research projects! that
are focused on validating research results and advancements, rather than for
the delivery or acquisition of the resultant technologies. The goal of these
awards is to foster the best technologies for future defense needs with the most
capable performers. These performers often have had little, if any, experience
working with the Federal Government or DoD either by chance or design. The
business and contracting flexibilities of this authority allows DoD to reduce
bureaucratic barriers with the private sector that may occur through the use of
more traditional award vehicles and create new relationships with commercial
sector performers that will allow DoD to more easily access cutting edge
technology.

While the Research OT authority applies to all of DoD, only the Secretary of
Defense, the Secretary of each military department and the Defense Advanced
Research Projects Agency were given authority to award these arrangements by
statute. The remainder of the Department must have the authority delegated to
them. If your office is in a Military Department, you should look to the Secretary
of your Military Department for specific delegations to see if your command or
organization has been given the authority. For those outside of a Military
Department reporting chain, the memorandum in Appendix D from the
USD(R&E) has delegated the authority to use 10 U.S.C. 4021 to the majority of
DoD organizations.

Research OTs are governed by 10 U.S.C. 4021 and the guidance contained in
this Guide. As a reminder, this Guide is not official DoD regulation or policy
and the Government teams seeking to award a Research OT should look to
this document as advice and guidance only. 10 U.S.C. 4021 is a separate
instrument than the DoD Grants and Agreements Regulations (DoDGARs)
which is the regulatory arm of the Defense Grants and Agreements
Requirements System (DGARS). Just because Research OTs are not subject to
the Department of Defense Grant and Agreement Regulations (DoDGARs) or
other statutory or regulatory requirements covering DoD awards, that does not
mean that Research OTs are not subject to any laws or regulations. Laws and
regulations of general applicability or unrelated to the award process will
generally still apply to Research OTs. These can include, but are not limited to:

- Fiscal laws, regulations, and policies

- Suspension and debarment prohibitions
- Lobbying restrictions

- Criminal statutes

1 See the DoD Financial Management Regulation, vol 2B, chapter 5 for a detailed description of basic vs applied vs
advanced research. See also 2 CFR 1108 definitions of basic, applied, and advanced research.
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In addition to maintaining DoDGARs, DGARS also oversees the DoD’s
implementation of Research OTs and compliance with 10 U.S.C. 4021, as stated
in DoDI 3210.06, “Defense Grants and Agreements Requirements System.”

It is important the Government teams seeking to award a Research OT consult
with their legal counsel to ensure that they are compliant with any laws,
requlations or policies that may still apply to Research OTs.

From a practical perspective, the Government team should consider if a
Research OT is the appropriate choice for their program or would another type
of OT or a more traditional award vehicle be more appropriate. The team
should first and foremost consider the ultimate goal of the program. Too many
teams will choose the award vehicle first only to discover at a later stage that it
was not right for their project. Some considerations to take into account
include:

- Are the primary goals of this program to improve the state-of-the-art in
a field of research or advance the related technology? Are any items
created or built during the program primarily intended for testing or
validation, not delivery?

o If so, a Research OT is an appropriate choice. The fact that some
items may be created or built during the program does not change
the underlying goal of the program.

O Ifthe primary goal and focus of the program is to create prototype
items for delivery, the more appropriate choice of vehicles might
be a Prototype OT or other more traditional vehicle.

O Research OT may be used to foster development of the best
technologies for future defense needs.

Fully considering the ultimate goal at the outset of the program and before any
discussion of award vehicles or solicitation methods can help the team focus on
the right approach without any bias. There are a wide variety of award
methodologies available to the Government team. Pick the one that best suits
the Government team’s situation, not the one that is the cool tool of the day or
avoids rules the Government team or organization does not want to follow.

Section 2 — Execution
D. Planning

1. The Government Team
Because OTs are flexible in nature and are individually negotiated, it is
very important to ensure that the Government team has subject matter
experts (SMEs) from a variety of disciplines to provide advice and input.
A small, dedicated team works best in the OT environment, especially if
the organization’s goal is to work efficiently and award quickly. The two
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natural leaders of these types of efforts are the Program Manager (PM)
and the Agreements Officer (AO).

The AO will be the individual with the authority to obligate Government
funds, incur debts on the part of the Government, or sign award
documents obligating the Government. In the traditional defense
procurement world, this person is called a Contracting Officer. In the OT
world, this person is called an AO. Because OTs have few applicable
acquisition rules and regulations, AOs need to possess a level of
responsibility, business acumen, and business judgement that will allow
them to work comfortably and effectively within the unstructured OT
environment. AOs will be expected to not only be open-minded enough
to consider all award options to find the one best suited to the individual
circumstance, but also must be able to craft unique award terms and
conditions. Because traditional acquisition and assistance statutes and
regulations do not apply to OTs, the AO must be able to think carefully
and creatively to create terms that are flexible for the parties while
ensuring the sovereign rights of the Government and any applicable laws
are protected. The AO should not be someone who just turns back to the
standard approaches in the traditional acquisition or assistance
regulations when faced with a difficult issue but instead will be someone
who can think critically and creatively to find a new solution.

In order to act as an AO, the person must first be given an Agreements
warrant. There are no DoD-wide requirements to obtain such a warrant,
and each organization that is delegated the Research OT authority is
expected to define for the workforce the educational and experiential
requirements necessary to obtain such a warrant.

The PM will be the technical expert on the team and will be responsible
not only for oversight and ensuring the success of the program, but will
also play a significant role in the creation and negotiation of the award
terms themselves. Unlike traditional award instruments, which are
largely negotiated and awarded by the Contracting or Grants Officer
alone, involvement by the PM is critical to the creation of a successful
OT. Since Research OTs will be focused on basic, applied and advanced
research projects, the PM’s expertise will be critical to ensure the
research description is properly focused and the proper protection
methods are in place. This involvement is especially important in the
negotiation of intellectual property. In OTs, the Government is able to
freely negotiate all aspects of intellectual property rights, and the AO will
generally not be a technical expert. The participation of the PM in these
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negotiations is critical to ensure the Government gets the necessary
license rights and deliverables to protect its interests and investment.

Other Government experts should be included in the process as well.
These SMEs, such as legal counsel, comptrollers, administrative support
offices, and small business representatives, should be engaged in the
planning stages of the program to consult and advise on their various
areas of expertise. Organizations such as the Defense Contract
Management Agency (DCMA), the Defense Contract Audit Agency
(DCAA), and the Defense Financial Accounting Service (DFAS) should
be included as early in the process as possible if the awarding agency
wishes to have their involvement during the OT performance period.
Agencies and offices often consider OTs as an option because of the
perceived ability to select and award quickly. History has shown that
such speed can only be realistically accomplished if the Government
representatives work together as a team from the earliest planning
stages through award.

Understanding the Statutory and Regulatory Requirements
As the team plans how it will solicit, evaluate, negotiate and award an
agreement for the defined problem or area of interest, it must be sure
that the appropriate OT authority is selected, and the corresponding
statutory and regulatory requirements are met. There are two different
OT statutes — Research OTs under 10 U.S.C. 4021 and Prototype OTs
under 10 U.S.C. 4022 — which were enacted to address different needs
and situations. The team must conduct a thorough analysis of the area
of interest or requirement and desired outcome before selecting the
appropriate authority. This Guide addresses those scenarios when a
Research OT is the optimal choice. If a Prototype OT better suits the
scenario, the organization should consult the OUSD(A&S) Other
Transactions Guide.

In order to award a Research OT, the AO should ensure that the
following statutory requirements are met:

e The focus of the program or project is basic, applied or advanced
research.

e To the maximum extent practicable, the research contemplated in
the initial program or project does not duplicate research being
done under other DoD programs.

o Similarities in research efforts and outcomes are not
considered duplicative when similar outcomes from
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multiple suppliers is sought in order to multiply, expand or
improve capabilities.

e Resource share is required and to the maximum extent practicable,
the funds from the Government do not exceed the total amount
provided by the other parties. This resource sharing requirement is
intended to highlight the dual use focus of this authority and show
commitment on the part of the performing team to pursue and/or
commercialize the technology in the future. While the default
position in the statute is generally a 50%/50% resource share, the
final amount of the share is flexible and should be based on full
consideration of the factors such as the performer’s available
resources, prior investment in the technology, commercial vs.
military relevance, and the precompetitive nature of the project.
For more details on resource sharing, turn to Section 2.D.4 of this
Guide.

10 U.S.C. 4021 also includes authorities that may be beneficial in certain
circumstances. Advanced payments can be made in any amount and
without any other required approvals. Good business judgment should
be used when utilizing advanced payments and they will not be
reasonable in some situations. An exception to the Freedom of
Information Act (FOIA) is also included that allows information
submitted during the course of a competitive or noncompetitive OT
process to be withheld from release for 5 years. Finally, the statute allows
for the recovery and retention of funds under an OT. For more details on
how the recovery of funds works, see Section 2.D.5 of this Guide.

Identifying and Using Available Funding

The Government team should consult with their Comptroller’s Office to
determine the applicability of funding restrictions found in
appropriations statutes (i.e., prohibitions for the use of funds for certain
items from foreign sources or awarding funds to specific prohibited
foreign organizations). While OTs are exempt from most acquisition and
non-acquisition statutes and regulations, fiscal law requirements are
applicable to OTs.

Appropriateness of available funding and fund type are considerations
independent of the choice of award instrument. The agency decision to
use an OT does not expand or restrict available funding. To determine
the appropriate funding type, the intent and stage of development
should be considered and the Government team should consult with
their financial managers, agency legal counsel and comptrollers.
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Because Research OTs are intended for basic, applied and advanced
research efforts, generally these types of OT will be limited to using
Research, Development, Test, and Evaluation (RDT&E) appropriations.
Incidental funding may supplement RDT&E funds in rare instances with
financial manager justification and approval.

When OT awards provide for incremental funding or include
expenditure-based characteristics, the Government team
should include appropriate terms and conditions that address
the limits on Government obligations.

Resource Sharing Considerations

Resource sharing in a transaction occurs when a portion of the total cost
of the project is to be paid out of funds provided by sources other than
the Federal Government. Contributions can be in cash or non-cash form,
and costs can be either direct or indirect, so long as the contributions are
allowable, allocable, reasonable, and consistently accounted for by the
awardee. Generally, cash contributions are preferred over in-kind
contributions as they are easier to value and often represent a higher
level of commitment to the success of the program.

The requirement for resource sharing is a key element of the Research
OT statute. Because Research OTs were originally created to address
dual-use programs, the philosophy behind requiring resource sharing
was that both the Government and the private sector would invest in the
program with the ultimate goal of getting the resultant technology or
product into the open market. Because the technology or product would
have both military and civilian uses, it is reasonable to expect the
performer to invest in the development as well as the Government. The
performer’s investment will also act as an incentive for it to
commercialize the product or technology in order to recoup the research
investment it incurred and shows it is willing and committed to assume
some of the risk associated with the program. However, it is not
reasonable in every situation to expect commercial investment or the
timing of that investment may not coincide with the Government’s
investment, particularly in the early stages of the program. The statute
allows for the amount of the expected resource sharing to vary according
to the facts and circumstance of the individual circumstance. It is much
more common to have resource or cost sharing in a Research OT than it
is in any other type of OT.
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a.

General Considerations

The Government team should carefully consider the amount and
mix of resource-shared assets offered by a proposer during the
negotiation process. The offered assets must be reasonably
necessary for the accomplishment of the research objectives. The
goal is resource-sharing, not resource-matching. The assets
proposed need to be assets that will be directly used in the
performance of the work, not just assets of value that match the
dollar value of the Government’s investment. The value of the
resource-shared assets should be verifiable and reasonable, and the
assets must be available and under the control of the proposer.
Regardless of the type of resource-shared asset offered, any
resource-shared Research OT will not include payment of profit or
fee to the performer. Such a payment would skew the share ratio
and would be contrary to the principles behind the need for
resource sharing.

Cash vs In-Kind Assets

Resource sharing in Research OTs can involve two different types
of assets — cash or in-kind. Cash is the preferred form of resource
sharing because of the level of commitment it represents and the
ease of valuation. Cash contributions can include costs like direct
labor, including benefit expenses and direct overhead; materials
expenses; and Independent Research and Development (IR&D)
costs. IR&D is acceptable as resource-sharing only for OTs, even
though it may be reimbursed by the Government through other
awards. It is standard business practice for all for-profit firms,
including commercial firms, to recover their research and
development costs through prices charged to their customers.
Under Federal procurement contracts, the Federal Government
allows some of its larger performers to recover these Independent
Research and Development costs or independent research
investments by allowing a pro-rated spread of these costs across
the performer’s federal business base.

In-kind assets, on the other hand, include equipment, facilities,
materials, intellectual property, and other similar items in the
possession of performers but not charged as a direct cost to the
program. In-kind assets are more difficult to value and are
generally less desirable than cash assets, but can often be of great
use to the program. When considering the value of physical items
such as equipment or facilities, AOs will generally consider the
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depreciated value (unless the item is fully depreciated) or a
reasonable usage cost. In determining a reasonable usage cost, the
Government team should consider the original cost of the asset,
total estimated remaining useful life at the time of negotiations, the
effect of any increased maintenance charges or decreased efficiency
due to age, and the amount of depreciation previously charged to
procurement contracts and sub contracts.

It is often even harder to assess the value of intellectual property
unless it is currently being sold or licensed on the open market. The
value of intellectual property will not include its research or
development expenses (otherwise known as sunk costs), but AOs
should focus instead on sound estimates of its market value,
through licensing or some other commonly used valuation
methodology.

Some costs will never be appropriate resource sharing assets.
Foregone profit or fee on this or other awards, previously funded
Government research, IR&D conducted prior to the OT award, or
cost of money would not be consistent with general cost principles
and should never be included in a shared arrangement.

Costs Incurred Before Award

If resource-sharing is required or included, the non-Federal
amounts included as the performer’s share may not include costs
that were incurred before the date on which the OT award becomes
effective. Costs offered as resource-sharing that were incurred for
a program after the beginning of negotiations, but prior to the date
the OT award becomes effective, may be considered as non-Federal
share if the AO determines in writing that: (1) the performer
incurred the costs in anticipation of the OT award; and (2) it was
appropriate for the entity to incur the costs before the OT award in
order to ensure the successful implementation of the OT award.

Resource Share Schedule and Monitoring

Generally, the Government’s payments or financing should be
representative of its share as the work progress, rather than front
loading the Government’s contributions. OTs that require resource
sharing should generally provide for adjustment of the
Government or performer investment or some other remedy if the
other party is not able to meet its agreed investment amounts. The
Research OT award should include provisions for verifying
resource share contributions, the conditions that would trigger an
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5.

adjustment and the procedures for making the adjustment. The OT
award itself should include the share ratios, the expected
contributions of all the parties and the sources of shared assets (i.e.,
members of the performing team, third party investors, bank loans
or lines of credit) and amounts provided by each. The assets used
for the performing team’s share can come from virtually any source
other than the Federal Government and the AO should take into
account the legitimacy and credibility of the source, the availability
of the asset and the security of the asset during negotiation.

Recovery of Funds

One of the more unusual provisions of the Research OT statute is the
authority of the Government to recover funds from non-Federal sources.
Generally, money that comes into the Government from an outside
source other than Congress cannot be kept and used by the receiving
agency but must be returned to the U.S. Treasury, absent statutory
authority. 10 U.S.C. 4021 gives DoD not only the authority to recover
funds but to retain those funds in support accounts at the U.S. Treasury
and use those funds for other agency activities. Generally, this authority
has been used under OT awards whereby the performer buys back
equipment or other program materials acquired under the OT from the
Government for some negotiated amount. That negotiated amount
represents the recovery of funds that would be placed in the agency’s
designated Treasury support account and would be available for the
agency to use on subsequent programs. Other uses of the authority have
occurred when performers use equipment for commercial purpose or
obtain sales of commercial items produced as a result of the technology
developments under the OT. The Government team should consult with
their comptroller representative and legal counsel on the application of
this provision, the disposition of the amount collected and whether
support accounts have or can be established to capture the recovered
funds.

Teaming

The research communities tend to be very collaborative, and Research
OTs have the flexibility to accommodate a wide variety of teaming
approaches. Generally, the Government does not want to dictate a
certain teaming approach, unless the unique program or project
requirements necessitate it. Instead, the Government’s goal with OTs is
to draw in a diversity of performers and solutions and let these
performers organically form the team structure that works best for
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them. This may take the form of a prime/sub relationship, partnership,
multi-party team, or any hybrids of these. The Government team should
be open to all forms of teaming but certain team arrangements
necessitate a little more due diligence and understanding of the team
structure before the award is signed, specifically multi-party teams.

The internal structure of multi-party teams is governed by the members,
but the Government needs to understand that structure to execute the
OT award properly. This structure may take the form of a formal legal
structure (i.e., incorporation or partnership) or they may be bound more
informally but regardless, the team needs to have some legal agreement
amongst themselves that governs their arrangement before the team can
enter into the OT with the Government. These agreements are often
called collaboration or teaming agreements, or articles of collaboration
and set out the rights and responsibilities of each team member to the
team. It binds the individual team members together, whereas the OT
award binds the team, as a whole, to the Government. This teaming
agreement should discuss all of the necessary aspects of the members’
relationship. The Government team should understand the structure of
the team, review its management plan for sound business approaches,
and ensure the award is signed by all the members before the OT award
is executed. The Government is not a party to the teaming arrangement,
however, and should not dictate terms or get involved in the internal
negotiations within the team.

Each team approach has advantages and disadvantages for both the
performing team and the Government. The Government team should be
open to consider any teaming arrangement, but if a specific arrangement
is necessary for a particular reason, the Government team must give
adequate notice of this position in the solicitation. Such a circumstance
should be rare.

E. Competition and Award

1. General Considerations
While OTs are not subject to the requirements of the Competition in
Contracting Act or the DoDGARs, competition is desired whenever
practicable, and competitive award processes should be the default
position in most cases. Philosophically, utilizing a competitive process
makes sense for a number of reasons. Competition provides the
Government with options and encourages performers to keep the quality
of their products high while keeping costs at a reasonable level.
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Competition is especially key in the OT environment as one of the main
goals of OTs is to encourage and attract new participants and new
technologies to the defense research and industrial base. Without
advertising new opportunities widely to potential performers, how will
the Government ever know what performers are working in the
marketplace and what technologies, new and existing, are available as
possible solutions? It is critical that the Government carefully consider
how the competition will be conducted to attract maximum
participation. With OTs, the Government team is free to create a
competitive process that is efficient and can be targeted to the audience
it is trying to attract. There are no standard procedures, time limitations
or procedural requirements, but Research OT competitions are
generally well-suited for merit-based competitive procedures. What is
key to maintain in every OT competitive procedure is fairness and
transparency.

While competition is preferred and should be the default in the OT
environment, there is no prohibition against making a sole source
award. The rationale for choosing to award without competition must be
clearly documented, although there is no requirement for a formal
justification and approval as is done under a Competition in Contracting
Act competition or the DoDGARs.

Solicitation Methods

There are a wide variety of OT solicitation methodologies and practices
that may be utilized with the heightened use of OTs. Government teams
are free to use an existing or familiar methodology if it fits its
circumstances but should not feel restricted to choose a path that others
have already established. The Government team may determine that
none of the existing options fit its situation and is free to create a new
approach. One of the great flexibilities of the OT authority is this ability
to come up with a new and innovative solicitation approach to address a
current scenario.

Whether the Government team decides to use an existing approach or
forge its own path, there are some common considerations that should
be taken into account to maintain the fairness and transparency of the
process. The solicitation should discuss whether the Government team
will only be awarding Research OTs or if the OT is just one of many
award options that the performer could request, pending Government
approval. Many organizations use Broad Agency Announcements or
Commercial Solutions Openings which can allow for a variety of award
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options, including OTs. Other solicitation approaches may limit the
award vehicle to only OTs. It is important to be clear with industry what
the award options will be so they may properly respond to the
solicitation.

The solicitation should also discuss the statutory requirements of 10
U.S.C. 4021 — the Government team is looking for basic, applied, and
advanced research solutions, that cost-sharing will generally be
expected, and that any proposed research cannot duplicate research
being done for another part of DoD. Any activities that will occur during
the course of the solicitation process should be explained to give the
potential proposers the opportunity to prepare. These activities can
include, but are not limited to, requests for white papers or abstract, oral
presentations, panel pitches, and technology demonstrations. New
innovative solicitation options are being implemented by DoD
organizations every day and the Government team should investigate
the various approaches to determine what would work best for its
situation. Whatever approach is selected, it should be tailored to the
complexity and potential value of the problem set, as well as to industry
norms.

Once the solicitation methodology is determined and the document is
created, the Government team must determine how to effectively
advertise the opportunity. There are no required advertising venues that
must be used for Research OTs, but most organizations will opt to at
least utilize standard Government publication options. The Government
team should not stop there, however. In its quest to find new
participants and new technologies, the team should consider how to
maximize exposure of the problem set to relevant technology providers,
both traditional defense contractors and non-traditional or commercial
sources, and the opportunity should be marketed through multiple
avenues such as social media.

The evaluation process that the Government team intends to utilize to
select proposals for award should also be clearly stated in the solicitation
so that potential proposers understand how they need to respond and
how selections will be made. Government teams are free to create their
own evaluation processes and should not feel compelled to incorporate
any traditional government evaluation methods unless it makes sense
for the particular situation. Generally, the goal with OT solicitations is
to be as efficient as possible and make the selection determination
quickly so as not to delay award.
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3. Selection and Negotiation
a. Selection Considerations
In OT competitive procedures, offerors with solutions that are most
advantageous to the Government are typically selected for
negotiation. Unlike traditional Government awards, the terms and
conditions for the award of an OT may take considerable time to
draft and negotiate as the proposed solutions, schedules, terms and
conditions, and price are likely to vary significantly among
competitors and there are no standard terms and conditions. It is
not uncommon with an OT solicitation for multiple selections to be
made. In cases where the Government team and a selected offeror
cannot come to agreement, the Government may choose to
negotiate with the next most advantageous offeror that was not
initially selected for negotiation. The process and standards that
will govern the selection should be clearly stated in the solicitation.

b. Negotiation
i. Price Reasonableness

The Government team will likely be required to determine
reasonableness of the total price to perform the research as
supported by the award. In the OT environment, performers
are not required to have Government-approved accounting
systems and the Government should not expect the
performer to change its accounting systems or practices to
accommodate Government desires. The Government team
may need additional data to establish price reasonableness,
including commercial pricing data, market data, parametric
data, or cost information. The AO should exhaust other
means to establish price reasonableness before resorting to
requesting detailed cost information from the proposer. Key
areas of consideration in Research OTs will generally be
direct labor, associated indirect costs and equipment.

The Government team can also use the principles of price
analysis and value analysis to determine price
reasonableness. Value analysis is useful particularly when
proposers are providing substantial cost share.

ii. Common Award Terms and Conditions
It is the Government team’s responsibility to ensure the
terms and conditions negotiated in the award are
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appropriate for the particular program and provide for any
expected future program needs. It is important to note that
terms and conditions can evolve via modification as a
project proceeds through multiple phases of technical
maturity. The Government team may create any format for
the agreement it prefers but should not use a traditional
government contract format or government forms, such as
the uniform contract form. There are many different sample
OT agreements available from on-line sources to help the
Government team get started. One such resource is
DARPA’s Acquisition Innovation website, which can be
found at: https://acquisitioninnovation.darpa.mil.

While OT awards will vary, there are some common topics
that most OTs will address in the terms and conditions.

e Program Vision — this will be a summary of the goals of
the program, including a discussion of the program’s
purpose and objectives.

e Program Management — this should describe the
relationship between the Government team and the
performer as well as the overall technical and
administrative management of the program.

e Funding — the award should state the total amount of
funding available for the program, including any
incremental funding, and the total period of
performance. There should also be a description of the
resource sharing allocation between the Government
and the performer and within the performing team.

e Payment — the award should include a description of the
payment methodology with instructions to the
performers how, when and where to submit payment
requests. For further guidance, reference as required
Defense Pricing and Contracting Memorandum
“Required and Recommended Use of eBusiness Tools
Administering Other Transactions.” The Government
teams should leverage electronic invoicing procedures to
make payments. The more common types of payment
methodologies are discussed in Section 3.1 of this Guide.

e Modifications — these are fairly common in OT awards,
and the agreement should discuss how changes will be
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handled. The Government team should discuss whether
or not it will have the option to make unilateral changes.
Unilateral changes are uncommon in resource shared
awards since they tend to more closely resemble
commercial arrangements.

e Disputes — the award should address the basis and
procedures for either party to raise a dispute and the
process to resolve it. The Government team should seek
to reduce the risk of costly litigation by negotiating a
disputes provision which maximizes the use of
alternative dispute resolution procedures when possible
and appropriate.

e Termination — the award should describe the procedures
for termination. In OTs where there is an apportionment
of risk allocation and resource sharing, as is common in
Research OTs, it could be appropriate to allow an
awardee the right to terminate as well as reserving that
right for the Government. This provision should identify
the conditions that would permit terminations and
include the procedures for notifying the other party and
deciding termination settlements.

e Intellectual Property (IP) — the award should consider
both patent and data rights in the context of the program
goals. These considerations will include any likely
commercialization of the research and balance the
relative investments and risks borne by the parties in
both the past development of the technology and in
future development and maintenance of the technology.
See Section 3.J.2 of this Guide for more details.

e Physical Property — the award should discuss the
handling and ownership interests in physical property.
See Section 3.J.1 of this Guide for more details.

e Flow-Down Provisions — the award should state which
OT award provisions the awardee must flow down to any
subawardees. In developing this negotiation position,
the Government team should consider both the needs of
the Government (i.e., audits) and the protections (i.e.,
IP) afforded to all participants. Generally, provisions
such as intellectual property and foreign access are the
more common provisions to require to flow-down.
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Section 3 — Administration
F. Reporting

1. Performance Reporting

Effective performance reporting typically addresses cost, schedule, and
technical progress. It compares the work accomplished and the actual
cost to the work planned and the estimated cost and explains any
variances. There is not a “one-size-fits-all” approach. The type of award,
the complexity of the projects and the period of performance will factor
into the decision by the AO and PM as to how much reporting is
necessary. There could be little, if any, performance reporting required
if the award price is fixed and financing is provided by fixed support
payable milestones. Also, small dollar value efforts with short periods of
performance may need little reporting. If, however, payments on the
program will be made as expenditure-based or some other type of
payment method that uses actual costs as the basis or if the program
requires a complex technical solution, performance reporting should be
considered.

The solicitation and resulting award should identify the frequency and
type of performance reports necessary to support effective management.
Typically, awards will have performance reporting done on a quarterly
or semiannual basis, but more frequent reporting may be wise for
complex programs. AOs should remember to leave sufficient time
between reporting periods to allow performers to make progress on the
effort. Asking for reports too frequently can be counter-productive and
expensive for the Government. Any performance reporting should focus
on progress made toward achieving the agreement’s performance goals,
including issues, problems and/or developments.

The Government team should consider whether reports required of the
Research OT awardee are important enough to warrant establishment
of line items or separate payable milestones. Research OTs using the
payable milestone payment method will often have report submission
tied to milestone events for convenience and ease of evaluation. There is
no specific requirement for a final report under a Research OT, but it is
a good practice to require one at the end of the effort. AOs should retain
a copy of the final report in the award file and a copy should be sent to
the Defense Technical Information Center (DTIC). This submission can
be done by the Government or the agreement can specify that the
submission to DTIC is to be made directly by the performer.
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2. Required DoD Reporting

In addition, the Government team must record Research OTs in the
Financial Assistance Award Data Collection (FAADC), which is part of
the Federal Procurement Data System — Next Generation (FPDS-NG).
Research OTs must identify the gth position of the award number as a
“g”. The other positions of the award number and modifications will be
assigned the same as procurement contracts, or grants and cooperative
agreements.

G. Financial Management Systems

The general policy for Research OTs is to avoid requirements that would force
participants to use different financial management systems than they currently
use in their ordinary course of business. An acceptable system should follow
recognized accounting principles, such as generally accepted accounting
principles (GAAP), and should maintain funds to ensure full accountability for
the federal funds received. In addition, the system will have complete, accurate,
and current records that document the source of funds and the purposes for
which they were disbursed. The Research OT agreement should stipulate that
Federal funds and the performer’s resource-shared amount, if any, are to be
used for costs that a reasonable and prudent person would incur in carrying out
the project and are being used for purposes permitted by the agreement.

H. Audit

In general, with Research OTs, audits and access to financial records are subject
to negotiation. In most cases, fixed support awards should not require any type
of audit provision. When audits may be necessary or prudent, the Government
team has the flexibility to use internal Government auditors, if appropriate, or
outside independent auditors in circumstances where the performer is
unwilling to give Government auditors access to its financial accounting
systems. If an independent auditor is used, generally the performer would pay
for the cost of the audit.

I. Payments

1. Advance Payments

Advanced payments are specifically allowed in Research OTs under 10
U.S.C. 4021(c). The Government team should exercise good business
judgement when determining if and when to allow advanced payments.
Some examples in which advance payments may be beneficial include
reducing the financial burden on the performer for large, up-front
expenditures or long-lead items and ensuring adequate cash flow for
small companies. Advanced payments may be used in awards utilizing
either fixed support or expenditure-based payments or payable
milestones.
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If advanced payments are given, the performer is required to maintain
any amounts received in excess of need in an interest-bearing account
with the interest to be reimbursed to the Government. The performer is
not required to maintain this account if the best reasonably available
account would not be expected to earn interest in excess of $1000 per
year or if the depository would require an average or minimum balance
so high that it would not be feasible with the expected Federal and non-
Federal cash resources for the program.

Fixed Support vs. Expenditure-Based Approaches

Program payment structures are negotiable and should reflect the
optimal payment option for the particular circumstances. The award
must clearly identify the basis and procedures for payment. Generally,
the initial consideration focuses on whether the payments will be made
on fixed support basis or based on expenditures incurred by the
performer. Both types of efforts may involve resource sharing and both
may be functionally paid through payable milestones. Awards may also
utilize hybrid options that include both types of payments.

a. Fixed Support Payment Method

In a fixed support methodology, the performer will be paid a fixed
amount of money to perform the agreed effort. This can be a risky
payment methodology for the performer, so it is often reserved for
lower dollar value efforts and/or shorter periods of performance.
In addition, the performer must be confident in its estimate of the
costs required to achieve well-defined outcomes. Outcomes in fixed
support awards should reflect the amount of effort necessary to
achieve them. Payments should not be based on the success of the
technology, but on successful achievement of identified tasks.

b. Expenditure-Based Payment Method
In an expenditure-based payment method, payments are based on
actual expenses incurred by the performer over the course of the
agreement. This methodology is used when the performer is unable
to come up with a confident estimate of expenditures because of
the inherent uncertainty involved in the program. Awards using
expenditure-based payments are somewhat riskier for the
Government team and will require a higher level of program
oversight to ensure that costs remain within the established
program budget. Performers who receive expenditure-based
awards are not required to have approved Government accounting
systems but may continue to use their existing financial
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management system as long as that system complies with GAAP
and effectively controls all program funds, including Federal funds
and any resource sharing. The agreement’s terms and conditions
should require the return of interest should excess cash balances
occur.

3. Payable Milestones

The most common mechanism to make payments in Research OTs is
through payable milestones. Payable milestones may be fixed support,
expenditure-based, or a hybrid. Well-structured payable milestones will
serve the dual purpose of meeting the cash flow needs of the performer
and as a management tool to verify observable achievements on the
critical path to program success. Payable milestones are jointly
identified and priced by the parties at the time of award and may be
adjusted as the program progresses in response to changing
circumstances. What will remain constant is that the upcoming
milestone is paid at its agreed value if accomplished, regardless of
expenditures. Milestones are adjusted prospectively, not retroactively.
Also key to the success of this payment method is that, if the performer
does not achieve the milestone objective, the Government does not pay
and the parties will be forced to meet to analyze the circumstances and
determine the path forward, if any. This mechanism of paying only for
successful performance helps ensure that both parties are addressing
issues as they occur in real time and can serve to lessen the risk to the
Government in expenditure-based arrangements.

Payable milestone structures can vary widely, depending on the inherent
nature of the award and as such, may be non-consecutive; conditional;
contingency-based; incrementally funded; or designed in any other
manner, or combination of manners, that are appropriate under the
circumstances of the individual effort. The AO and PM must assess the
reasonableness of the observable event and estimated amount for each
milestone and determine the appropriate amount of resource sharing at
each milestone. The milestone amounts do not have to be proportional
or identical in either payments or resource sharing. For example, initial
milestones might have a larger Federal share if a project involves a start-
up company with limited resources. What is important is that the
aggregate percentage of resource sharing of each party is achieved by the
last milestone.

Finally, the use of payable milestones is not required, but is encouraged
as a best practice. Agencies are free to craft any other type of payment
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mechanism that is agreeable to both parties and ensures that the
agreement effort is achieved within budget.

4. Financial Reporting

The Government team should be sure to require sufficient financial
reports during the course of the award to effectively monitor
expenditures. Fixed support awards will likely need little, if any,
financial reporting, whereas expenditure-based awards will need more
frequent, detailed reporting. If the payable milestone methodology is
used in the award, it is efficient and effective to tie the submission of
financial reports to specific payable milestones. This will allow the
Government team to have sufficient information to determine if future
payable milestones should be adjusted and negotiate the changed
circumstances. The format and content of the financial reporting should
be negotiated by the parties.

J. Property

1. Physical Property

The Government is not required to, and generally should not, take title
to physical property acquired or produced by a performer in an OT,
except property that the agreement identifies as a deliverable. In
deciding whether or not to take title to physical property under a
Research OT, the Government should consider whether known or future
efforts may benefit by Government ownership of the property. In
general, performers should use their own funds to acquire property
necessary for performance; however, it is permissible for program funds
to be used. If program funds are used for acquisition, the Government
will have an ownership interest in the property at the end of the
agreement and will participate in any disposition.

If the Government takes title to property or furnishes to the performing
team Government-owned property, then management of the property is
subject to the Federal Property and Administrative Services Act, and, at
a minimum, the award terms should include the following:

e A list of property to which the Government will obtain title and
when title will transfer to the Government:
o Whether the performer or the Government is responsible for

maintenance, repair or replacement;

o Whether the performer or the Government is liable for loss,
theft, destruction of, or damage to the property; or

o Whether the performer or the Government is liable for loss
or damage as a result of use of the property.
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e The procedures for accounting for, controlling, and disposing of the
property. Generally, when the performer is a company that does
not traditionally do business with the Government, the performer’s
commercial property control system should be used to account for
the government property.

e When the government provides property to an OT awardee for
performance of that OT the GFP Module and the Component’s
accountable property system is required. (see Defense Pricing and
Contracting Memorandum “Required and Recommended Use of
eBusiness Tools Administering Other Transactions™).

e What guarantees (if any) the Government makes regarding the
property’s suitability for its intended use, the condition in which
the property should be returned, and any limitations on how or the
time the property may be used.

e A list of the property the Government will furnish for the
performance of the agreement.

When a member of the performing team has title to property, the value
of that property will be factored into the team’s resource share amount.
The performer and the Government should agree on the method for
determining the value of the property and how the property will be
handled at the end of the agreement.

2. Intellectual Property
Intellectual property rights will be a key aspect of negotiations on any
Research OT and will probably be the aspect of the award negotiations
that will take the most time and be the most complex. One of the main
advantages of all types of OTs is that intellectual property rights are fully
negotiable. OTs are not subject to the statutory regimes of the Bayh-Dole
Act (35 U.S.C. 201-212) for patentable inventions or 10 U.S.C. 3771 for
technical data, as most other DoD award instruments are. It is helpful
for the Government team to have a baseline working knowledge of these
traditional regimes, but the Government team must also understand the
typical handling of intellectual property (IP) rights in the private sector.

The negotiated IP clause should take into account the program goals,
including any likely commercialization of the research, and balance the
relative investments and risks borne by the parties in both past
development of the technology and in future development and
maintenance of the technology. By establishing the short-term and long-
term needs and plans of both parties, a tailored IP approach can be more
easily determined and factored into the Government’s IP negotiation
strategy.
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Because knowledge of complex IP issues is not generally a core skill set
of AOs, it is important for the Government team to include the necessary
experts to assist in the formulation of the Government’s IP position and
in negotiation. At a minimum, inclusion of agency legal experts will be
key, but it is also important to include the Program Manager or technical
experts. Generally, AOs and agency attorneys are not technical experts,
and it is key that the technical experts assist in identifying the important
IP that will come out of the award and what IP rights are necessary for
the Government to retain to facilitate its future needs. The strategy
should take into account any Government-owned IP that will be used in
the program; any pre-existing proprietary IP the performer will use in
the program; and IP that may be created under the award. All pre-
existing IP, both the Government’s and the performer’s, should be
marked to give notice of its status.

Because Research OTs can involve significant resource sharing by the
performer, the Government team must take this investment into
account when negotiating IP. The facts and circumstances of each
Research OT can vary greatly and must be considered during
negotiation. The Government team’s goal is to find a good balance
between DoD and performer interests. The DoD’s interests are generally
in gaining access to the best technologies in the marketplace for defense
needs and providing adequate protection of DoD’s investment. At the
same time, one objective of Research OTs is to help incorporate defense
requirements into the development of what ultimately will be
commercially available technologies, an objective that is best served by
reducing barriers to commercial firms’ participation in the research.
This objective may be impeded by attempting to negotiate for the
Government excessive or unnecessary IP rights, especially when the
performer’s investment has been or will be substantial or when the
Government’s right would inhibit commercialization. Finding a fair
balance is key, especially since enticing and encouraging the
involvement of commercial industry in Government programs is
another important objective of Research OTs. See Appendix C for a
detailed discussion of additional IP negotiation considerations.

K. Foreign Access

While a key goal of Research OTs is to encourage commercial industry to
participate in Government technology development programs, there is a
legitimate concern about foreign participation in such programs and how that
participation could compromise defense needs and national security. Such
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concerns must be balanced with the reality that most commercial businesses,
especially larger companies, rely on global markets and a geographically
diverse workforce for success. It is important that the Government team
consider how foreign participation in the Research OT should be handled as
early in the planning stages as possible.

While Research OTs are exempt from the majority of acquisition and assistance
statutes and regulations, they are not exempt from the U.S. export laws,
regulations and policies (e.g., the International Traffic in Arms Regulations at
22 CFR parts 120-130; the DoD Industrial Security Regulations at DoD
5220.22R; and the Department of Commerce Export Regulations at 15 CFR
parts 730-774, as applicable). In addition to these laws and regulations, the
Government team should consider whether access by foreign entities or
persons will endanger the defense needs and goals of the program. In many
programs, one goal may be to create domestic manufacturing capability for a
key technology or product. The Government team should determine whether
foreign participation restrictions will help achieve this goal and, if so, how long
those restrictions should be in place. Performers should be given notice of any
restrictions in the solicitation so they can make necessary business decisions.
Such restrictions will often survive past the period of performance and the
Government team should describe in the agreement any procedures for
enforcement and consideration of exemptions that may arise.

Certain foreign firms have been determined to be too great a threat to national
defense to be used by any industry partner either in a deliverable or in their
internal infrastructure. Similarly, some guidance prohibits awarding funds to
specific prohibited foreign organizations. See Appendix E for recent guidance.

L. Agreement Administration

Awarding AOs can choose to retain Research OTs for administration or request
administration assistance from the DCMA or the Office of Naval Research as
specified in DoDGARS. Depending on the AO’s choice, the administration
functions and responsibilities will be performed in accordance with the
administrating agency’s applicable internal guidance.

M. Agreement Closeout

Research OT closeout activities should occur in accordance with the awarding
agency’s procedures, taking into account special areas of concerns, such as any
audit requirements, resource sharing, payments, property, IP and reporting.
While there are no specific closeout requirements for Research OTs, the general
closeout steps that apply to any contractual agreement should be considered:
Is the award effort complete?

Have all deliverables been delivered?

Have all required reports been received?

Have all disputes or outstanding agreement issues been resolved?
Has any property belonging to the Government been returned?
Have all payments been made to the performer?
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Appendix A — Glossary

Agreement. The mutually agreed terms and conditions of the parties to an OT. Absent
exceptional circumstances, it will take the form of a legally binding written
instrument.

Agreements Officer (AO). A warranted individual with authority to enter into, administer,
or terminate OTs. To be appointed as an AO, the individual must possess a level of
responsibility, business acumen, and judgment that enables them to operate in the
relatively unstructured environment of OTs. AOs need not be Contracting Officers,
unless required by the Component’s appointment process.

Awardee. Any responsible entity that is a signatory to an OT agreement. A sub-awardee
is any responsible entity performing effort under the OT agreement, other than the
awardee.

Broad Agency Announcement (BAA). A BAA is a general solicitation as defined at 10
U.S.C. 3064. BAAs should only be used to solicit for research and development
when the Government reserves the right to award a contract or another type of
agreement, such as a grant, cooperative agreement, or other transaction. This must
be clearly articulated in the solicitation.

Computer software. Computer programs, source code, source code listings, object code
listings, design details, algorithms, processes, flow charts, formulae and related
material that would enable the software to be reproduced, recreated, or
recompiled. Computer software does not include computer data bases or computer
software documentation.

Dual Use. Items or research that have both civilian and military applications

Expenditure-Based OT. Agreements where payments are exclusively or primarily based
on amounts generated from the awardee's financial or cost records.

Fixed-support OT. Agreements where the primary method of payment is not based on
amounts generated from the awardee's financial or cost records, including
agreements where the price is fixed against established milestones and/or
estimated level-of-effort.

Non-traditional Defense contractor (NDC). An entity that is not currently performing
and has not performed, for at least the one-year period preceding the solicitation
of sources by DoD for the procurement or transaction, any contract or subcontract
for the DoD that is subject to full coverage under the cost accounting standards
prescribed pursuant to section 1502 of title 41 and the regulations implementing
such section (see 10 U.S.C. 3014).
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Note: Per the statutory definition, NDCs are all entities that have not performed
under a narrowly defined set of circumstances within one year of solicitation of
the current OT opportunity. In order for an entity to not qualify for NDC status, it
would need to meet all elements of the prescribed definition within that time
period. This includes performance of a DoD contract or subcontract subject to
full cost accounting standards (CAS) coverage within one year prior to solicitation
of the current OT opportunity. The effect of this narrow definition, is that a large
number of entities will fall into the NDC category, including nearly all small
business concerns, and even those firms that work exclusively with DoD. This is
in part due to the exemptions to CAS coverage under 41 U.S.C. 1502 and FAR
Part 30, which exempt commercial contracts, Firm Fixed Price contracts based
on adequate price competition, and any contract or subcontract with a small
business concern, amongst other exemptions. Further, even where an entity is
not outright exempt from CAS coverage, the entity may not have been subject to
“full” CAS coverage. This is because full CAS coverage only applies to firms that
receive a single CAS-covered contract award of $50 million or more; or received
$50 million or more in net CAS-covered awards during its preceding cost
accounting period.

Procurement contract. A legal instrument which, consistent with 31 U.S.C. 6303, reflects
a relationship between the Federal Government and a State, a local government,
or other recipient when the principal purpose of the instrument is to acquire
property or services for the direct benefit or use of the Federal Government.

State of the Art. The highest level of general development, as of a device, technique, or
scientific field achieved at a particular time.

Technical Data. Technical data means recorded information, regardless of the form or
method of the recording, of a scientific or technical nature (including computer
software documentation). The term does not include computer software or data
incidental to contract administration, such as financial and/or management
information.
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Appendix B — Other Transaction Authority Comparison Table

A comparison of Research, Prototype, and Production OTs

Research OT Prototype OT

Applicability:
= Basic, applied, and advanced research = Prototype Project
= Directly relevant to enhancing mission
effectiveness of military personnel,
supporting platform, systems,
components, or materials to be acquired
by DoD, or improvements thereto

Conditions for Use:

» No duplications of research to = All participants small or non-traditional; or
maximum extent practicable = At least one non-traditional defense
(generally non-issue) contractor or non-profit research

» 50/50 Cost Share to the extent institution must participate to a
practicable significant extent in the prototype

» Competition to maximum extent project; or
practicable = At least 1/3 of total costs must be paid

by parties to the OT other than the
Government; or

= Senior procurement executive for the
Agency determines, in writing, that
exceptional circumstances justify the use
of an OT

» Cost share not required (if non-
traditional contractor participates);
fee/profit negotiable

» Competitive procedures to maximum
extent practicable

Production OT
» Follow-on contract or transaction may be awarded without the use of competitive
procedures if:

o Competitive procedures were used in the Prototype OT, and
o The prototype project in the transaction was “successfully completed”

Note: “practicable” and “maximum extent practicable.” If cost sharing aids in
pushing the project forward, it is practicable. If it proves an obstacle, it is not.
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Appendix C — Intellectual Property (IP) Considerations

Negotiation

In negotiating IP under an OT, it is a best practice for the Government and
performer to identify the short-term and long-term needs of the parties. By doing
this exercise initially, a tailored IP scheme can more easily be determined and
factored into the Government’s IP negotiation strategy.

Tailored IP terms may include, but are not limited to: royalty provisions, limited
licenses (Scope, Duration, Manner), options, conditions, right-of-first refusal, and
exclusive dealing terms, amongst others.

The negotiated IP terms and conditions should facilitate all parties’ business plans
and project goals and balance the relative investments and risks borne by the
parties both in past development of the technology and in future development and
maintenance of the technology. The AO should consider the effect of other forms
of IP (e.g., trademarks, registered vessel hulls, etc.), that may impact the
acquisition strategy for the technology.

Where the project goals call for reliance on the commercial marketplace to
produce, maintain, modify, or upgrade the technology, there may be a reduced
need for rights in IP for those purposes. However, since the government tends to
use technology well past the norm in the commercial marketplace, the AO should
consider the long-term maintenance and support of the technology when the
technology is no longer supported by the commercial market and consider
obtaining at no additional cost a license sufficient to address the Government’s
long term needs to the technology.

Agreements Officer Responsibilities

It is important that the AO be familiar with IP rights under the Bayh-Dole Act (35
U.S.C. 201-212) for patents and 10 U.S.C. 2320-21 for technical data; however,
these statutes do not apply to OTs and negotiation of rights of a different scope is
permissible and encouraged. At a minimum, the AO should ensure that the award
addresses the following:

a. Disputes: Disputes clauses included in the award can accommodate
specialized disputes arising under the IP clauses, such as the exercise of IP
march-in rights or the validation of restrictions on technical data or computer
software.

b. Flow-down: Determine whether it is necessary that the IP clauses applicable
to the awardee flow down to subawardees, including whether to allow other
subawardees to submit any applicable IP licenses directly to the Government.
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Licensing: Consider restricting awardees from licensing technology
developed under the OT to domestic or foreign firms under circumstances that
would hinder potential domestic manufacture or use of the technology.

. Export: Be aware that export restrictions prohibit awardees from disclosing
or licensing certain technology to foreign firms.

. Additional rights: Consider including in the IP clauses any additional rights
available to the Government in the case of inability or refusal of the private
party or team to continue to perform.

Time based: It may also be appropriate to consider negotiating time periods
after which the Government will automatically obtain greater rights (for
example, if the original negotiated rights limited government's rights for a
specified period of time to permit commercialization of the technology).

Patents: Negotiate a patents rights clause necessary to accomplish program
objectives and foster the Government’s interest while balancing the needs of
the performer. In determining what represents a reasonable arrangement
under the circumstances, the AO should consider the Government’s needs for
patents and patent rights to use the developed technology, or what other IP
rights will be needed should the award provide for trade secret protection
instead of patent protection.

. Trade Secret Protection: Consider allowing subject inventions to remain
trade secrets as long as the Government’s interest in the continued use of the
technology is protected. In making this evaluation, the AO should consider
whether allowing the technology to remain a trade secret creates an
unacceptable risk of a third party patenting the same technology, the
Government’s right to utilize this technology with third parties, and whether
there are available means to mitigate these risks outside of requiring patent
protection.

Software data rights: Refers to a combined copyright, know-how, and/or
trade secret license that defines the Government’s ability to use, reproduce,
modify, release, and disclose technical data and computer software. The focus
of license negotiations often centers on the Government’s ability to release or
disclose outside the Government. In addition, computer software licenses
require additional consideration because restrictions may impact the
Government's use, maintenance, and upgrade of computer software used as an
operational element of the prototype technology. The OT should typically
address definitions, allocation of rights, delivery requirements, and restrictive
legends. The OT should account for certain emergency or special circumstances
in which the government may need additional rights, such as the need to
disclose technical data or computer software for emergency repair or overhaul.

Commercial data: The AO should consider commercial technical data and
commercial computer software. The government typically does not need
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extensive rights in commercial technical data and software. However,
depending on the project scope and goals, the Government may need to
negotiate for greater rights in order to utilize the developed technology.

. Cyber Incident Reporting: Ensure the company is properly protecting data
and compliant with specific government reporting procedures in the event
government data is compromised.

Authorization and Consent: Authorization and consent policies provide
that work by an awardee under an award may not be enjoined by reason of
patent infringement and shifts liability for such infringement to the
government (see 28 U.S.C. 1498). The government's liability for damages in any
such suit may, however, ultimately be borne by the awardee in accordance with
the terms of a patent indemnity clause. The agreement should not include an
authorization and consent clause when both complete performance and
delivery are outside the United States, its possessions, and Puerto Rico.

. Notice and Assistance: Notice policy requires the awardee to notify the AO
of all claims of infringement that come to the awardee’s attention in connection
with performing the agreement. Assistance policy requires the Awardee, when
requested, to assist the Government with any evidence and information in its
possession in connection with any suit against the government, or any claims
against the Government made before suit has been instituted that alleges
patent or copyright infringement arising out of performance under the
agreement.

. Indemnity: Indemnity clauses mitigate the government's risk of cost
increases caused by infringement of a third-party owned patent. Such a clause
may be appropriate if the supplies or services used in the prototype technology
developed under the agreement normally are or have been sold or offered for
sale to the public in the commercial open market, either with or without
modifications. In addition, where trade secret protection is allowed in lieu of
patent protection for patentable subject inventions, a perpetual patent
indemnity clause might be considered as a mechanism for mitigating risks. The
award should not include a clause whereby the government expressly agrees to
indemnify the awardee against liability for infringement.
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Appendix D — OUSD(R&E) Delegation and Introduction
Memorandum

DEFUTY UNDER SECRETARY OF DEFENSE

3030 DEFENSE PENTAGON
WASHINGTON, DC 20301-3030

12-26-2023

RESEARCH
AMD ENGINEERING

MEMORANDUM FOR. COMMANDERS OF THE COMBATANT COMMANDS
DIRECTORS OF DEFENSE AGENCIES
DIRECTORS OF DOD FIELD ACTIVITIES
DIRECTOE. DEFENSE INNOVATION UNIT

SUBJECT: Delegation of Research Other Transaction Authority to Department of Defense
Components

Reference: Section 4021 of Title 10, United States Code (U.5.C.)

The purpose of this memorandum is to delegate authority to execute research other
transaction (Research OT) agreements as provided for in section 4021 of title 10, US.C_. to
Department of Defense (DoD) Components. I hereby delegate the authority to carry out
Besearch OT agreements as permitted by section 4021 of title 10, U.S.C., to the Directors of the
Defense Agencies, the Directors of Field Activities with contracting authority, the Commanders
of Combatant Commands with contracting authority, and the Director of the Defense Innovation
Unit. All previouws delegations of this authority to Defense Agencies and Defense Field
Activities are supplanted by this memorandum. This delegation does not apply to the Military
Departments or the Defense Advanced Research Projects Agency. which have their own
authorities to carry owt Besearch OT agreements as prescribed in statute.

Specific guidance and best practices on Research OT agreements are needed to help DoD
agreements officers negotiate and award these innovative instruments. I therefore direct the Do)
Grants Policy Office to maintain a guide for Research OT autherities. My point of contact for
this matter is Dr_ Jason Day at jason.o.day.civi@mail mil.

HONEY.DAVY Dataly sares oy

HOWEY . DAWID A 104

D.A. 104494 '[1)14;.529[;23 -
7591 U927 050

David A. Honey, PhD.
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Appendix E — Additional OUSD(R&E) Policy Guidance (Sec. 889
memo)

CFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGOMN
WASHINGTONM, DC 2030 1-3000

ACQUISTTION
AND SUSTAINMEMNT

MEMORANDUM FOR COMMANDER. UNITED STATES CYBER
COMMAND (ATTN: ACQUISITION EXECUTIVE)
COMMANDER. UNITED STATES SPECIAL OPERATIONS
COMMAND (ATTN: ACQUISITION EXECUTIVE)
COMMANDER. UNITED STATES TRANSPORTATION
COMMAND (ATTN: ACQUISITION EXECUTIVE)
DEPUTY ASSISTANT SECRETARY OF THE ARMY
(PROCUREMENT)
DEPUTY ASSISTANT SECRETARY OF THE NAVY
(PRO
DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE
(CONTRACTING)
DEFENSE AGENCY AND DOD FIELD ACTIVITY DIRECTORS

SUBJECT: Implementation of the Section 889(a)(1)(B) Prohibition on Confracting with
Entities Using Certain Telecommmmications and Video Surveillance Services or
Equipment
The purpose of this memorandum is to facilitate implementation of interim FAR mule 2019-000,
published on July 14, 2020, and effective on August 13, 2020, The interim mile implements
prohibitions contained m section 889(a)(1)(B) of the National Defense Authorization Act
(NDAA) for Fiscal Year 2019, and requires contracting officers to take specific actions prior to
awarding. or extending or renewing, coniracts, task orders, or delivery orders on or after August
13, 2020.

Section 382 of the NDAA for FY 2019 contains two prohibitions related to Federal contracting:

e The first prohibition set forth in section 889(a)(1)(A). took effect August 13, 2019, and
prohubits the Government from buyving and using covered telecommmunications equipment or
services from five named Chinese companies and their subsidiaries or affiliates.

» The second prohibition, set forth in section 882(a)(1)(B). is effective August 13, 2020, and
prohibits the Government from confracting with any enfity that uses any equipment, systeny,
or service that uses covered telecommmnications equipment or services as a substantial or
essential component of any svstenw or as critical technology as part of any svstem. on or after
Angust 13, 2020, unless an exception applies or a waiver has been granted.

The interim mle requires offerors, affer conducting a reasonable ingquiry, fo provide a

representation regarding use of covered telecommumications equipment or services when
submutting an offer. Furiher, contracts, task orders, and delivery orders nmst contam a clause

37 | OUSD (R&E) Research OT Guide



DISTRIBUTION STATEMENT A. Approved for public release: distribution unlimited.

that requires reporting if use of covered felecomnmmnications equipment or services is discovered
during performance of the contract.

The inferim mile applies to acquisitions of commercial items, including COTS items. and to
purchases at or below the simplified acquisition threshold.

These implementation procedures apply to confracts, fask orders, and delivery orders, including
orders against basic ordering agreements (BOAS). and calls against blanket purchase agreements
(BPAs). These implementation procedures also apply to BPAs and BOAs to facilitate the
inclusion of these terms in BPA calls and BOA orders, which is required.

Reguirements for Contracting Officers: Requirements for contracting officers when awarding,
or extending or renewing, contracts, task orders, or delivery orders on or after August 13, 2020

*  Onor after August 13, 2020, contracting officers shall not award contracts or issue task or
delivery orders to an offeror that uses any equipment, systen, or service that uses covered
telecommunications equipment or services as a substantial or essential component of any
systemy or as critical technology as part of anv system, unless an exception at FAR 4. 21{)”{1::)
applies or a waiver is granted.

*  (Onor after August 13, 2020, contracting officers shall not exercise an option period or
otherwise extend a contract, task order. or delivery order, with an entify that uses any
equipment, svsteny, or service that uses covered telecommunications equipment or Services as
a substantial or essential component of any svstem. or as critical technology as part of any
systen, unless an exception at FAR 4.2102(b) applies or a waiver is granted.

* (Onor after August 13, 2020, contracting officers shall include the provision at FAR 52 204
24, Representation Regarding Cerfain Telecommmumnications and Video Surveillance Services
or Equipment, and the clavse at FAR 52 20425, Prohibition on Contracting for Certain
Telecomnmmications and Video Surveillance Services or Equipment as prescribed—

o In solicitations issued on or after August 13, 2020, and resultant confracts, task orders, or
delivery orders; and

o In solicitations issued before Aungust 13, 2020, provided award of the resulting contracts,
task orders, or delivery orders occurs on or after August 13, 2020,

+ Contracting officers shall, in accordance with FAR 1.108(d), modifi—

o Existing indefinite delivery contracts to include the FAR clause for orders issued on or
after Aungust 13, 2020, prior to placing any such orders; and

o Existing contracts. task orders, and delivery orders to include the FAR clause if executing

a modification to extend the period of performance, including exercising an option. on of
after August 13, 2020.
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¢ Contracting officers shall obtain the required representation and. if applicable, additional
disclosures set forth in the FAR provision prior fo exercising an option on or affer August 13,
2020.

*  When executing a modification to extend the period of performance, including exercising an
option. on or after August 13, 2020, confracting officers shall obtain the representation and
should provide a sufficient amount of time to both provide notice for exercising the option
and to provide confractors with adequate time fo comply with the clavuse and provide the
representation.

» Contracting officers shall obtain the required representation and. if applicable, additional
disclosures as set forth in the FAR provision prior to executing any of the following contract
actions on or after August 13, 2020:

o Awarding a contract, task order, or delivery order;

o Executing a modification to extend the period of performance, including exercising an
option:

< Issuing a call against a BPA: or
o Issuing an order against a BOA

For BOAs and BPAs:

* To facilitate inclusion of the FAR clause in orders against BOAs and calls against BPAs,
contracting officers shall revise all BPAs and BOAs that will have orders or calls issued

against them on or after August 13, 2020, to include the FAR clause, prior to placing any
such orders.

s (Contracting officers shall obtain the required representation and. if applicable, additional
disclosures set forth in the FAR. provision prior fo issuing orders or calls against BOAs or
BPAs on or after August 13, 2020.

+ In addition to provide vendors with adequate time to complete the representation.
contracting officers should consider informing vendors that the Government will not be able
to 1ssue calls against BPAs or orders against BOAs on or after August 13, 2020, if the
vendors are unable to complete the required representation and, if applicable. additional
disclosures set forth in the FAR provision.

FAR 52 204-24, Representation.
s The confracting officer shall not award confracts or issue task or delivery orders to an offeror

that has represenfed “does™ in the representation at paragraph (d)(2) of the provision at FAR
52.204-24_ unless a waiver is granted. or unless the confracting officer determines. based ona
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written assessment provided by the program office or requiring activity after a review of the
additional disclosures required by paragraph (g)(2) of the FAR provision, that—

o The offeror is not using the covered telecommmmications equipment or services as a
substanfial or essential component of any svsteny or as critical technology as part of any
systemy; or

o An exception at FAR 4.2102(b) applies.

¢ [f the confracting officer is unable to make a determination as described above, then award
shall not be made to that offeror unless a waiver is granted.

s [f an offeror has represented “does not” in the representation at paragraph (d)(2) of the
provision at FAR 52.204-24, the contracting officer may rely on the representation, unless
the contracting officer has an independent reason to question the representation. If the
contracting officer has an independent reason to question this representation. the contracting
officer shall consult with the program office or requiring activity and legal counsel on how to
proceed.

¢ The current representation made by the vendor in SAM pursuant to FAR 52.204-26 only
applies to the prohibition at 889(a)(1)(A). The FAR council is working to update SAM to
include a representation for the prohibition at 889(a)(1)(B).

FAR 52.204-24, Representation Disclosures.

* Offerors that represent that they use covered telecommunications equipment or services st
provide, in accordance with paragraph (d)(2) of the provision, a detailed disclosure with
separate reporting elements depending on whether the procurement is for equipment, services
related to item maintenance, or services not associated with item mamfenance, as described
in paragraph (e)(2) of the provision.

¢ Disclosure information required by FAR 52 204-24{e)(2) is different for equipment, services
related to item maintenance, and services not associated with item mamtenance, because the
information needed to identify whether the prohibition applies varies for these three
categories.

* (Contracting officers, in consultation with the program office or requiring activity, will
evaluate the detailed disclosure and follow agency procedures to determine if the use violates
the prohibition or whether an exception applies. The contracting officer. in consultation with
the program office or requiring activity, will also use this information when defermining
whether to pursue a waiver.
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FAR 52.204-23, Reporting During Contract Performance.

# The contract clavse requires that, if the contractor identifies nse of covered
telecommumnications equipment of services as described in FAR 52 204-25(d)(1) during
contract performance, the contractor must report defailed information to the Government
describing the use as set forth below.

= Within one business day from the date of such identification or nofification: Submit the
confract number; order number(s), if applicable; supplier name; supplier unique entity
dentifier (if kmown); supplier Commercial and Government Entity (CAGE) code (if
lmown); brand; model munber (original equipment manufacturer number, manufacturer
part number, or wholesaler number); item description; and any readily available
information about mitigation actions undertaken or recommended.

o Within 10 business days of subnutting the information above: Submit any further
available information about mitigation actions undertaken or recommended. In addition,
the Contractor shall describe the efforts it undertook to prevent use or submission of
covered telecommunications equipment or services, and any additional efforts that will be
incorporated to prevent fisture use or submission of covered telecommmunications
equipment of services.

s If a contractor reports information to Aips.Jdibnet dod mil, in accordance with the clause at
FAR 52.204-25 the DoD Cyber Crime Center will notifyy the contracting officer of the
report. Upon receipt, the confracting officer shall consult with the program office or

requiring activity and legal counsel on how to proceed.

FAR 4.2102¢b), Excepfions.
« The statute, at section 889(a)(2), provides the following exceptions to the prohibition:

o The statute does not prohibit the head of an executive agency from procuring with an
entity to provide a service that connects to the facilities of a third-party, such as backhaul,
roaming, of interconnection arrangements (the interim mile provides definitions for the
terms “backhaul.” “roaming ™ and “interconnection arrangements™).

o The statute does not cover telecommunications equipment that cannot route or redirect
user data traffic or cannot permit visibility into any user data or packets that such
equipment transmits or otherwise handles.

FAR 42104, Waivers.
s Section 889(d) permits two limited and structured opportunities for waivers. The interim rule

contains the statutory requirements to apply for a waiver and additional requirements as
described below.
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o Section 889 (d)(1) Executive Agency Waiver

Processing the Waiver

+ Under certain circumstances, section 88%(d)(1) allows the head of an executive
agency to grant a one-time waiver from section 88%a){1)(B) on a case-by-case basis
that will expire no later than August 13, 2022, Executive agencies must comply with
the prohibition once the waiver expires. The executive agency will decide whether or
not to iitiate the formal watver process based on market research and feedback from
Government contractors during the acquisition process. in concert with other internal
factors.

s The submission of an offer will mean the offeror is seeking a waiver if the offeror
makes a representation that if uses covered felecommunications equipment or
services, and it 1s further determined by the contracting officer in consultation with
the program office or requiring activity that the use is as a substantial or essential
component of a system. or as crifical technology as part of any system. and that no

exception applies.

+ Since the formal waiver is initiated by an execufive agency and the executive agency
may not know if covered telecommumications equipment or services will be used until
offers are received, a determination of whether a waiver should be considered may
not be possible until offers are received once the contracting officer, in consultation
with the program office or requiring activity, has a chance to analyze the
representation and disclosures from the offerors. This does not preclude an offeror
from submitting this information with their offer, in advance of a confracting officer
decision to initiate the formal waiver request through the head of the executive

agency.

* Once an offeror submuts 1ts offer. the contracting officer will have to decide, in
consultation with the program office or requiring activity, if a waiver is necessary to
make an award.

FAR 4.2104{a)1), Waiver Initiation Requirements for Executive Agencies (Prior to
Granting a Waiver)

s The Government official seeking the waiver will have to submit to the head of the
executive agency:

1. A compelling justification for the additional time to implement the
requirements under 889(a)(1)(B);

2. A full and complete laydown or description of the presences of covered

telecomnmnications or video survetllance equupment or services in the
relevant supply chain; and
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3. A phase-out plan to eliminate such covered telecommunications equipment or
services from the relevant systems.

FAR 4.2104(a)2) ODNI and FASC Requirements for Executive Agencies (Prior to
Granting a Waiver)

+ Before the head of an executive agency can grant a waiver to the prohibition at FAR
4.2102(a)(2). the agency nmst—

1. Have designated a senior agency official for supply chain risk management.
responsible for ensuring the agency effectively carries out the supply chain
risk management functions and responsibilities described in law, regulation,
and policy;

2. Establish participation in an information-sharing environment when and as
required by the Federal Acquisition Security Council (FASC) to facilitate
interagency sharing of relevant acquisition supply chain risk information;

3. Notify and consult with the Office of the Director of National Intelligence
(ODMNI) on the watver request using ODNI guidance, briefings, best practices,
or direct inguiry, as appropriate; and

4 Notify the ODNI and FASC 15 days prior to granting the waiver that it
intends to grant the waiver.

FAR 4.2104(a)(4)(ii). Congressional Notification Requirements for Executive
Agencies (Not Later than 30 davs after Grantine a Waiver)

* The head of the executive agency shall. not later than 30 days after waiver approval,

submit in accordance with agency procedures to the appropriate congressional
committees—

1. An attestation by the agency that granting of the waiver would not, to the
agency s knowledge having conducted the necessary due diligence as directed
by stafute and regulation. present a material increase in risk to 1.5, national
SECUItY;

2. The full and complete laydown or description of the presences of covered
telecommunications or video surveillance equipment or services in the
relevant supply chain to include a description of each category of covered
technology equipment or services discovered after a reasonable inguiry, as
well as each category of equipment, system. or service used by the entity in
which such covered technology is found after conducting a reasonable
inquiry: and
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3. The phase-out plan to eliminate such covered telecommunications or video
surveillance equipment of services from the relevant systems.

FAR 4.2104(a)(3). Emergency Procurements

+ [Inthe case of an emergency, including a declaration of major disaster in which prior
notice and consultation with the ODNI and prior notice to the FASC 1s impracticable
and would severely jeopardize performance of mission-critical finctions, the head of
an agency may grant a waiver without meeting the notice and consultation
requirements under FAR 4.2104(a)(2)(iii) and 4. 210442)( 2)(1v) to enable effective
mission critical finction or emergency response and recovery.

* The head of the agency granting the waiver for an emergency procurement nmst:
make a determination that the notice and consultation requurements are impracticable
due to an emergency condition; and within 30 days of award, notify the ODNI and the
FASC of the waiver issued under emergency conditions in addition to the waiver
notice to Congress under FAR 4 2104(a)(4). The executive agency mmst also comply
with the requirements at FAR 4 2104(a)(1), 4.2104(2)(2)(1). 4.2104a)(2)(1i), and
4 2104(a)(4)(a).

o Secfion 889(d)(2) Director of National Intelligence Watver

* Section 889(d)(2) permits the Director of National Intelligence (DINI) to provide a
waiver if the Director determines one is in the national security interests of the United
States. The statute does not include an expiration date for the DNI waiver. This

authority is separate and distinct from that granted fo an agency head as outlined
above.

Addidional Information:

s Tlse of the prohibited equipment or services is not limited to use in the performance of work
under a Federal contract.

* The section 889(a){1)(B) prohibition does not flow down to subcontractors.

¢ During the first year that section 889(a)(1)B) is in effect, confractors will need to learn about
the provision and its requirements as well as develop a compliance plan. The FAR Couneil
assumes a six step process would most likely be part of the compliance plan developed by
any enfity:

1. Regulatory Familiarization

2. Corporate Enterprise Tracking
3. Education
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Cost of Removal (if an offeror independently decides to remove)
Cost to Complete the Representation
Cost to Develop a Phase-out Plan and Submit Waiver Information

o

» In order to reduce the information collection turden imposed on offerors subject to the nile,
DoD, GSA, and NASA are currently working on updates fo the System for Award
Management to allow offerors to represent annually after conducting a reasonable mnouiry.
Only offerors that provide an affirmative response fo the annual representation would be
required to provide the offer-bv-offer representation in their offers for contracts and for task
or delivery orders wnder indefinite-delivery contracts. Similar to the initial mile for section
889(a)(1)(A), that was published as an interim rule on Augnst 13, 2019, and was followed by
a second mferim rule on December 13, 2019, to update the System for Award Management,
the FAR Council intends to publish a subsequent rulemaking once the updates are ready in
SAM.

o DAT plans to post a Continuous Learning (CL) Training Module on 889 in mid-August.

FAR 42101, Definifions:

¢ Backhaul means intermediate links between the core network, or backbone network, and the
small subnetworks at the edge of the network (e.g., connecting cell phones/towers fo the core
telephone network). Backhaul can be wireless (e g., microwave) or wired (e.g.. fiber optic,
coaxial cable, Ethernet).

*  Covered foreign counfry means The People's Republic of China.
o Covered felecommunications equipment or services means—

1. Telecommmumnications equipment produced by Huawet Technologies Company or
ZTE Corporation, (or any subsidiary or affiliate of such entities):

2. For the purpose of public safety, security of Government facilities, physical
security surveillance of critical infrastructure, and other national security
purposes, video surveillance and telecommunications equipment produced by
Hytera Communications Corporation, Hangzhou Hikovision Digital Technology
Company, or Dalma Technology Company (or any subsidiary or affiliate of such
entities);

3. Telecommmnications or video surveillance services provided by such entities or
using such equipment; or

4. Telecommmnications or video surveillance equipment or services produced or
provided by an entity that the Secretary of Defense, in consultation with the
Director of National Intelligence or the Director of the Federal Bureau of
Investigation, reasonably believes to be an entity owned or controlled by, or
otherwise connected to, the government of a covered foreign country.
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«  Critical technology means—

1. Defense articles or defense services included on the United States Munitions List
set forth in the Infernational Traffic in Arms Regulations under subchapter M of
chapter I of title 22, Code of Federal Regulations;

2. Ttems included on the Commerce Control List set forth in Supplement No. 1 to
part 774 of the Export Administration Regulations under subchapter C of chapter
WII of title 15, Code of Federal Regulations. and controlled—

1. Pursuant to nmitilateral regimes. including for reasons relating to national
security, chemical and biological weapons proliferation, nuclear
nonproliferation. or missile technology; or

i. For reasons relating to regional stability or surreptitions listening;

3. Specially designed and prepared muclear equipment, parts and components,
materials, software, and technology covered by part 810 of title 10, Code of
Federal Regulations (relating to assistance fo foreign atomic energy activities),

4. Nuclear facilities, equipment, and material covered by part 110 of title 10, Code

of Federal Regulations (relating to export and import of nuclear equipment and

material);

Select agents and toxins covered by part 331 of title 7, Code of Federal

Regulations, part 121 of title @ of such Code, or part 73 of title 42 of such Code;

or

6. Emerging and foundational technologies controlled pursuant to section 1758 of
the Export Control Reform Act of 2018 (50 U.S.C. 4817).

i

» [Infercomnection arrangements means arrangements governing the physical connection of two
or more networks to allow the use of another’s network to hand off traffic where it is
ultimately delivered (e g.. connection of a customer of telephone provider A to a customer of
telephone company B) or sharing data and other information resources.

¢ Regsonable mguiry means an inquiry designed to uncover any information in the entity’s
possession about the idenfity of the producer or provider of covered telecommunications
equipment or services used by the entity that excludes the need to include an internal or third-

party audit.

¢ Rogming means cellular communications services (e.g.. voice, video, data) received from a
visited network when unable to connect to the facilifies of the home network either because
signal coverage is too weak or because traffic is too high.

*  Substamtial or essenfial component means any component necessary for the proper fimction
or performance of a piece of equipment, system. or service.
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Relevant URLs:

e Link to FAR Interim Rule 2019-009 Federal Register Notice:
hitps://www.govinfo.gov/content/pkg/FR-2020-07-14/pdf/2020-15293 pdfipage=12

e Link to eCFR FAR Text, FAR Subpart 4.21—Prohibition on Contracting for Cerfain
Telecommunications and Video Surveillance Services or Equipment:
https:/www.ecfr. gov/cgi-bin/text-
1dx?SID=838c77b7a66dad87018b95b0f5042b6d&me=true&node=20200714y1.55

e Link to eCFR FAR Text, FAR Provision 52.204-24, Representation Regarding Certain
Telecommunications and Video Surveillance Services or Equipment:
https://'www.ecfr gov/cgi-bin/text-
1dx?SID=a8e2063920c9296261 5998b0d 1 c40a7c&me=true&node=20200714y1.61

¢ Link to eCFR FAR Text, FAR Clause 52.204-25, Prohibition on Contracting for Certain
Telecommunications and Video Surveillance Services or Equipment:

https:/iwww ecfr gov/cgi-bin/text-
1dx?SID=a8e20632a0c9a06261 5998b0d 1 c40a7c&mec=true&node=20200714y1.62

HERRINGTON.K Famnicrannserriozn
IM.150771931333;;_203301.:;”";37

Kim Herrington
Acting Principal Director,
Defense Pricing and Contracting

Attachment: Interim FAR Rule 2019-009 Top-Level Matrix
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Imterim FAR Eule 2019009 Top Level Matrix

Offeror Program Contracting Executive Contractor
(Pre- Office/ Officer Agency (Post-

award) | Eeguiring award)

Activity

Complete the X
representation at FAR

32.204-24(d)(2), after
conducting a reasonable
mgquiry, and submit the
representation to the
Contracting Officer

If offeror represents X
“does” In response to the
representation at FAR
32.204-24(d)(2). complete
the disclosure at FAFR.
32.204(e}2) and submit it
to the Contracting Officer

Pewview the offeror X
representation for FAR.
32.204-24(d)(2) and if
offeror represents “does”,
provide required
disclosures identified at
FAR 52.204(e}2) to
Program OfficeFequiring
Activity for review

Eeview dizclosures X X
provided by offeror
identified at FAF 52 204-
e

Assess and decide if X X
offeror is using the
covered telecom.
equipment/services as a
“substantial or essential
component”, of as a
“eritical technology™ of
any system, as defined in
FAR 4.2101.

Assess and decide if an X X
exception, as defined at
FAFR 42102, applies.
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Attachment

Interim FAE. Bule 2019-009 Top Level Matrx

Offeror
{Pre-

award)

Program
Office/
Eequiring
Activity

Contracting
Officer

Executive
Agency

Contractor

(Post-

award)

Decide whether to: (1)
Pursue a Warver or (2)
Mot Award to the
offeror, if the offeror's
use of covered telecom.
equipment/services is as
a “substantial or
essential component”, of
“critical technology™, of
any system, and an
exception does not
apply.

X

X

Upon the decision to
PUTsue & WAIVeT, request
the Complete Laydown
and Phase-out Plan from

offeror

Provide Complete
Laydown and Phase-out
Plan to the Contracting
Officer

In order for an executive
agency waiver to be
granted_submit to the
head of the executive
agency a compelling
justification, the
Complete Laydown, and
Phase-out Plan

Prior to granting an
executive agency
walver, have designated
a semdor agency official
for supply chamn nsk
management

Prior to granting an
executive agency
warver, establish
participation in an
information-sharing
environment when and
as requured by the
Federal Acquisition
Securty Cowncil
(FASC)
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Attachment

Interim FAE. Bule 2019-009 Top Level Matnx

Offeror

(Pre-
award)

Program
Office/
Bequiring

Activity

Contracting
Officer

Executive

Agency

Contractor

(Post-

award)

Prior to granting an
executive agency walver,
notifv and consult with
the Office of the
Director of National
Intellizence (ODNT) on
the waiver request using
ODNI guidanee, briefings,
best practices, or direct
Inguiry, as appropriate
(excluding waivers for
eIETEENCY Procirements)

X

Notifv the ODNI and the
FASC 15 days pror to
granfing an execufive
agency waiver of intent to
grant waiver {(excluding
waivers for emergency
procurements)

For executive agency
waiver requests for
EMETFENCY Procurements,
executive agencies also:
(13 Make a
determination that the
notice and consultation
requurements are
impracticable due to an
emergency condition; and
(2) Withm 30 davs of
award., notify the OTINT
and the FASC of the
waiver 1ssued imder
emergency conditions in
addition to the walver
notice to Congress under
4.2104(an4).
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Attachment

Interim FAE. Eule 2019-009 Top Level Matnx

Offeror

(Pre-
award)

Program
Office/
Requiring
Activity

Contracting
Officer

Execurtive
Agency

Conftractor

(Paost-

award)

Decide after conducting
requured steps, and in
consultation with ODNL
to either grant or deny an
EXeCutive agency walver
on behalf of the offeror,
and notify the contracting
officer of the decision

X

Submit. not later than 30
days after an executive
agency walver approval,
to the appropriate
congressional
commuittees: (1) An
attestation by the agency
that granting of the
waiver would not, to the
agency’s knowledge
having conducted the
necessary due diligence
as directed by statute and
regulation, present a
material increase in nisk
to 11.5. naticnal security;
(2) the Complete
Laydown and (3) the
Phase-cut Plan.

If the contractor identifies
use of covered telecom.
equipment/services as
described in FAR. 52 204-
23(dH1). dunng contract
performance, the
contractor mmst report
detailed mformation to
the Government
describing the use in
accordance with FAR

32 204-25.
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